	DISTRICT/JUVENILE COURT, NAME 

COUNTY, COLORADO

Street address
City, Colorado zip code
THE PEOPLE OF THE STATE OF COLORADO 

In the Interest of: 

NAME(S),
Child/ren or Youth,
And Concerning,

NAME(S),
Respondents.
	( COURT USE ONLY(

	Name
Guardian ad litem or Counsel for Youth for the Child/Youth Name(s)
Street address
City, Colorado zip code
Phone: ###-###-####     

Fax: ###-###-####
Email: aaa@bbb.ccc
Atty. Reg. #: ####
	Case Number: ##JV##
Division: ##

	CHILD OR YOUTH NAME’S FORTHWITH MOTION FOR AN ORDER STATING THAT THE CHILD OR YOUTH NAME’S SHALL NOT BE SUBJECTED TO THE DEPOSITION REQUESTED BY ROLE AND NAME


Although this Motion addresses depositions, some arguments in this Motion can be used to respond to requests for interrogatories and requests for admission. Authority related to interrogatories can be found in C.R.C.P. 26 and 33. Authority for requests for admission can be found in C.R.C.P. 26 and 36.   

Child or Youth Name, by and through his/her/their Counsel for Youth (CFY) Name, hereby submits this Motion for an Order Stating that the Child or Youth Name Shall Not be Subjected to the Deposition Requested by Role and Name. More specifically, the Child or Youth Name respectfully requests that this Court succinctly state the request. In support, the Child or Youth Name states the following.
Certification of Conferring 

[as required by C.R.C.P. 121 § 1-15 ¶ 8]
This CFY has conferred in good faith with roles and names about this Motion. State results of conferrals. Examples include the following. “The (Name) County Department of Human Services does not oppose the relief requested in this Motion. Respondents (Names) do oppose the relief requested in this Motion..” If no conference occurred, state why and all efforts you made to confer.
Procedural Posture
1. This Court has jurisdiction over the parties and the subject matter.

2. The Child or Youth Name was born on date. The Child or Youth Name is ## years old.
3. This Dependency and Neglect (“D&N”) case was filed on date.

4. State relevant and persuasive procedural facts, including when the case opened, when the case is next set, what the case is set next for, what the case management or other orders state about the applicability of disclosure and/or discovery rules or disclosures and/or discovery in general, and discussions the parties have had or stipulations the parties have made about disclosures and/or discovery.  

Legal Authority, Arguments, and Requests for Relief
State all persuasive laws, arguments, and additional facts, along with all requests for relief. Examples follow. Delete or modify examples that do not apply.
5. The Colorado Rules of Civil Procedure (“C.R.C.P.”) govern D&N matters that are not addressed by the Colorado Rules of Juvenile Procedure (“C.R.J.P.”) or Title 19 of the Colorado Revised Statutes (“the Colorado Children’s Code”). C.R.J.P. 1 (2022). Although neither the CRJP nor the Colorado Children’s Code addresses forthwith motions, CRCP 121 authorizes such motions. C.R.C.P. 121 § 1-15:1 ¶ 4 (2022) (“Any motion requiring immediate disposition shall be called to the attention of the courtroom clerk by the party filing such motion.”); Comment 3 to 121 § 1-15:1 ¶ 4 (2021) (“Any matter requiring immediate action should be called to the attention of the courtroom clerk by the party filing a motion for forthwith disposition. Calling the urgency of a matter to the attention of the court is a responsibility of the parties. The court should permit a forthwith determination”). A forthwith order restate your requested relief is necessary because explain why, using the facts in your case. 
6. The purposes of the Colorado Children’s Code must inform this Court’s resolution of this Motion. The important and sound child/youth-focused purposes of the Children’s Code include the following.   

(a) 
To secure for each child subject to these provisions such care and guidance, preferably in his own home, as will best serve his welfare and the interests of society;

(b) 
To preserve and strengthen family ties whenever possible, including improvement of home environment;

(c) 
To remove a child from the custody of his parents only when his welfare and safety or the protection of the public would otherwise be endangered and, in either instance, for the courts to proceed with all possible speed to a legal determination that will serve the best interests of the child; and

(d) 
To secure for any child removed from the custody of his parents the necessary care, guidance, and discipline to assist him in becoming a responsible and productive member of society.

C.R.S. 19-1-102(1)(a-d) (2022). To carry out these important and sound child/youth-centered purposes, the provisions of the Children’s Code “shall be liberally construed to serve the welfare of children and the best interests of society.” C.R.S. 19-1-102(2) (emphasis added). Even in termination of parental rights proceedings - the most drastic of all D&N proceedings - courts “shall give primary consideration to the physical, mental, and emotional conditions and needs of the child.” C.R.S. 19-3-604(3) (2022) (emphasis added).  
7. Our State Supreme Court has repeatedly recognized the important and sound child/youth-centered purposes of the Children’s Code and required decisions made in D&N cases to be consistent with such purposes. See, e.g., C.W.B., Jr. v. A.S., 10 P.3d 438, 447 (Colo. 2018) (stating, “all actions under the Children’s Code should advance the best interests of the children involved”); People in Interest of S.N. v. S.N., 329 P.3d 276, 279-80 (Colo. 2014) (internal quotation marks and citation omitted) (stating that the overriding purpose of the Children’s Code is to “protect the welfare and safety of children in Colorado by providing procedures through which their best interests can be ascertained and served” and noting that “adjudication is the initial step of a process designed to protect the best interests of a child”); A.M. v. A.C., 296 P.3d 1026, 1031 (Colo. 2013) (stating, “At all times, the best interests of the child or children is paramount”); and L.G. v. People, 890 P.2d 647, 655 (Colo. 1995) (stating, “the entire focus of the proceedings in a [D&N] action is to protect and shelter children who are susceptible to profound harm from the effects of abuse and neglect. In a [D&N] situation […], the safety of the Colorado child, and not the custodial interest of the parent, is the paramount concern.”)    

II. The Child or Youth Name Should Not Be Subjected to the Deposition Requested by Role and Name Because the Case Management and Discovery Rules and Procedures in the C.R.C.P. Do Not and Should Not Apply to this Case.    

8. D&N cases are civil proceedings. C.R.J.P. 1 (2022). In most civil proceedings, C.R.C.P. 16 and 26 govern case management, disclosures, and discovery. However, both C.R.C.P. 16 and 26 expressly state that they do not apply in expedited proceedings such as D&N proceedings unless court ordered or stipulated by the parties. C.R.C.P. 16(a) (2022); C.R.C.P. 26(a) (2022); People ex. rel. K.T., 129 P.3d 1080, 1082 (Colo. App. 2005); and People in Interest of S.L., 421 P.3d 1207, 1220 (Colo. App. 2017). 
9. Because this Court never ordered and the parties never stipulated that C.R.C.P. 16 and 26 apply to this case, C.R.C.P. 16 and 26 do not apply and the Child or Youth Name should not be subjected to the deposition requested by role and name. Moreover, neither C.R.C.P. 16 nor C.R.C.P. 26 should not apply to this case. 
9. D&N proceedings, like the other case types to which C.R.C.P. 16 and 26 do not automatically apply, are expedited proceedings which are not conducive to the timeframes required and prolonged litigation often involved when C.R.C.P. 16 and 26 apply. See, e.g., C.R.S. 19-1-102(1)(c) (including “courts to proceed with all possible speed to a legal determination that will serve the best interests of the child” among the purposes of the Children’s Code); C.R.S. 19-1-102(1.6) (2022) (generally requiring expedited placement procedures (EPP) for children younger than six); C.R.S. 19-3-505(3) (2022) (generally requiring adjudication hearings “at the earliest time possible”, meaning within 90 days of service of petitions in non-EPP cases and 60 days in EPP cases); C.R.S. 19-3-508 (1) (2022) (permitting courts to enter dispositional decrees when children are adjudicated D&N but generally requiring courts to enter dispositional decrees within 45 days of adjudications in non-EPP cases and 30 days in EPP cases); and C.R.S. 19-3-602(1) (generally requiring termination hearings to occur within 120 days after the filing of a termination motion in EPP cases).  See also People in Int. of R.T.L., 780 P.2d 508, 515 (Colo. 1989) (internal footnote omitted) (declining “to impute to the General Assembly an intent to enact a statute that would encourage litigation, promote delay and uncertainty, and increase the possibility of an erroneous determination of the question of paternity. Such untoward results could hardly be considered consistent with the purposes of the Children's Code to serve the welfare of children and the best interests of society.”) 
The expedited nature of D&N proceedings is particularly important, where, as here, explain why. Include case-specific facts emphasizing the timelines applicable to this case, the impact discovery will have on the timing of this case, any delays that have already occurred in your case, and any specific timeliness/permanency needs of the child/youth. 
9. Additionally, C.R.C.P. 16 and 26 should not apply to D&N cases due to the purpose of D&N cases. This D&N case, like all D&N cases, was filed due to suspected abuse or neglect of a child/youth. People in Interest of S.N., 239 P.3d at 279. Every motion and every decision made in D&N cases must be informed by the important and sound child/youth-centered purposes of the Children’s Code outlined in Paragraph 4 of this Motion, as well as the unique needs and circumstances of each child/youth. The C.R.C.P. recognize this mandate by giving juvenile courts discretion to decide whether discovery rules should apply to any given case.  
The Child or Youth Name should not be subjected to a deposition. Explain why. Include relevant and persuasive facts such as the allegations that gave rise to the petition, the child/youth’s age at the time of the filing of the petition, the traumas the child/youth has suffered, and or/the challenges the child/youth would have during a deposition. 
9. Contrary to the assertion of role and name, the clarification of Child or Youth Name’s party status and the change to the model of legal representation effectuated by Colorado House Bill 22-1038 (HB22-1038) does not require or support a deposition of Child or Youth Name. Just like the purposes of the Children’s Code, the purposes of HB22-1038 are child/youth-centered. 





(1) 
The general assembly finds and declares that:

(a) 
Every child or youth has a liberty interest in the child's or youth's own health, safety, well-being, and family relationships, which may be directly impacted by dependency and neglect proceedings; 

(b) 
A child or youth deserves to have a voice when important and life-altering decisions are made about the child's or youth's life; 

(c) 
A child or youth has the right to high-quality legal representation, to attend court proceedings, and to participate in dependency and neglect proceedings; 

(d) 
Every child or youth deserves an attorney throughout the pendency of the court proceedings. Every child or youth twelve years of age or older deserves an attorney who will consider the child's or youth's position and reasons for the position, provide independent counsel and independent investigation to inform those positions, and represent the child's or youth's position diligently both inside and outside of court; and 

(e) 
When a child or youth believes the child's or youth's position has been effectively advocated, procedural fairness and justice enhance the child's or youth's acceptance of the proceedings and the decisions made. 

(2)
Therefore, the general assembly finds that every child or youth twelve years of age or older deserves a client-directed legal representative who can advocate for the child or youth, communicate and understand the complicated dynamics of trauma, guard against undue influence, and thoroughly grasp the law and practice standards established by rule or chief justice directives.   

Colorado House Bill 22-1038 § 1, available at https://leg.colorado.gov/sites/default/files/2022a_1038_signed.pdf. HB22-1038 amplifies child/youth voice by making all children/youth with D&N cases parties to their cases and providing client-directed representation to children/youth beginning at age 12. HB22-1038 does not change the purpose of the Children's Code, the analysis of whether the
Because the Child or Youth Name is receiving client-directed CFY, there should be fewer questions about their position and the evidence supporting their position, not more.  To the extent that role and name seeks to question the Child/Youth Name about the basis for their position and the advice and counsel they have received in making the decision, role and name infringes on the Child/Youth Name’s right to the attorney-client privilege and expectation of confidentiality in their attorney-client relationship.

9. Finally, contrary to the argument of role and name, depositions are not necessary to protect role and name’s due process rights. For a parent to receive due process in a termination proceeding – again, the most drastic of all D&N proceedings – a parent must receive “notice of the allegations in the termination motion, the opportunity to be heard, the opportunity to have counsel if indigent, and the opportunity to call witnesses and engage in cross examination.” People in Interest of E.B., 521 P.3d 637, 640 (Colo. 2022) (quoting People in Interest of A.M. v. T.M., 480 P.3d 682, 687 (Colo. 2021). Moreover, “[w]here a trial court substantially complies with the [termination statute, there is a presumption of no prejudice to a parent in a termination hearing.” Id. (quoting C.S. v. People, 83 P.3d 627, 631 (Colo. 2004). Name and role does not have a due process right to a deposition in this D&N case merely because name and role’s constitutional interests are at issue. Depositions are not available in any criminal case, no matter the seriousness of the charges and/or the liberty interest involved. As our State Supreme Court has stated, “[w]e consider that taking depositions of witnesses in preparation for trial is something of a luxury[.]” Morris v. Redak, 234 P.2d 908, 915 (1951). Depositions are rule-based and in D&N cases, C.R.C.P. 26 does not apply absent a stipulation or court order. 
II.
If this Court Finds that the Case Management and Discovery Rules and Procedures in the C.R.C.P. Apply to this Case, Then the Child or Youth Name Should Not Be Subjected to the Deposition Requested by Role and Name Because: (A) Role and Name Failed to Follow Procedural Requirements; (B) the Deposition Exceeds the Purpose and Scope of Discovery; and (C) Justice Requires Certain Protective Orders.

A.
Role and name failed to follow procedural requirements.

10. Unless otherwise authorized by the C.R.C.P., a court order, or a stipulation, discovery may not be requested before service of a Case Management Order issued pursuant to C.R.C.P. 16(b)(18). C.R.C.P. 26(d). Because a Case Management Order has not been served, role and name failed to follow this procedural requirement …explain when and why. An example is, “Because a Case Management Order has not been served, Respondent Rebecca Rasmussen failed to follow this procedural requirement when RPC Carol Cain left a voicemail for this CFY indicating that she would be deposing the Child Charlie Rasmussen.”  

11. A party who wishes to take a deposition must give reasonable notice in writing. C.R.C.P. 30(b)(1) (2022). Unless otherwise authorized by court order, reasonable notice is no less than seven days before the deposition. C.R.C.P. 121 § 1-12(1) (2022). Before serving a notice of deposition, counsel must “make a good faith effort to schedule it by agreement at a time reasonably convenient and economically sufficient to the proposed deponent and counsel for all parties.” Id. Additionally, before “scheduling or noticing any deposition, all counsel shall confer in a good faith effort to agree on a reasonable means of limiting the time and expense of that deposition.” Id. Attendance at a deposition may be compelled by subpoena. C.R.C.P. 30(1)(1). A subpoena may be served as authorized by court order consistent with due process or by delivery to the person to be deposed. C.R.C.P. 45(b)(2) (2022). Service is also valid if the person to be deposed signs a written acknowledgement or waiver of service. Id. Role and name failed to follow these procedural requirements …explain when and why. An example is, “Respondent Rebecca Rasmussen failed to follow these procedural requirements on January 10, 2023, when RPC Carol Cain called this CFY and left a voicemail stating that she would be deposing Charlie Rasmussen on January 16, 2023, at 1:00 p.m. at her office.”
B. 
The Deposition exceeds the purposes and scope of discovery. 

12. Discovery must serve specific purposes. Discovery requests made by represented parties must be signed by the party’s attorney. C.R.C.P. 26(g)(2). Said signature is “a certification that to the best of the signer's knowledge, information and belief, formed after a reasonable inquiry”, the request is:

(A) 
Consistent with [the C.R.C.P.] and warranted by existing law or a good faith argument for the extension, modification, or reversal of existing law;

(B) 
Not interposed for any improper purpose, such as to harass or to cause unnecessary delay or needless increase in the cost of litigation; and

(C) 
Not unreasonable or unduly burdensome or expensive, given the needs of the case, the discovery already had in the case, the amount in controversy, and the importance of the issues at stake in the litigation.


C.R.C.P. 26(g)(2)(A-C). Consistent with these purposes, Chief Justice Directive 04-06.V.D.1.c. (2023) requires GALs and CFY to “[e]xercise discovery necessary to provide effective representation and advocate against discovery requests that are unduly burdensome, unreasonable, outside the legal scope of discovery, or made for improper purposes.” Similarly, the Office of Respondent Parents’ Counsel Standards for Practice for Attorneys Representing Parents in [D&N] Cases, attached to CJD 16-02, generally require Respondent Parent Counsel to engage in formal discovery “[w]hen needed.” CJD 16-02 (2021), Attachment A, 8. 

13. Discovery must be limited in scope. Unless otherwise authorized by court order consisted with the C.R.C.P, the scope of discovery is limited to: 

any matter, not privileged, that is relevant to the claim or defense of any party and proportional to the needs of the case, considering the importance of the issues at stake in the action, the amount in controversy, the parties' relative access to relevant information, the parties' resources, the importance of the discovery in resolving the issues, and whether the burden or expense of the proposed discovery outweighs its likely benefit. Information within the scope of discovery need not be admissible in evidence to be discoverable. 

C.R.C.P. 26(b)(1). Comment 14 to the 2015 amendments to C.R.C.P. 26 indicate that “discovery is limited to matters relevant to the specific claims or defenses of any party and is no longer permitted simply because it is relevant to the subject matter involved in the action.” (Internal quotation marks omitted.) Comment 14 also explains, “[i]n short, the concept is to allow discovery of what a party/lawyer needs to prove its case, but not what a party/lawyer wants to know about the subject of a case.” (Emphasis in original.)
14. Here, the information sought through the deposition or the deposition itself is unduly burdensome, irrelevant, not proportional to the needs of the case, and/or accessible by other means. An example provided by an OCR contractor follows. “Moreover, the statutory elements for termination are contained in Colorado Revised Statute 19-3-604 and related case law. The core issues relevant to termination are parental fitness, parental compliance with the treatment plans, the appropriateness of treatment plans, the Department’s provision of reasonable efforts, the length of time the child/youth has been in the department’s care, and where a less drastic alternative to termination serves the best interests of the child. Charlie is not an expert witness, a representative of the Department, or a service provider who can provide information on these legal elements. He is a 10-year-old child. Discovery that falls within the scope of C.R.C.P. 26 that might be sought from Charlie – such as his service providers, placements, contact with Respondent Rebecca Rasmussen, and diagnoses - can be sought more easily and reliability from another source that is less burdensome. For these reasons, the requested deposition exceeds the purposes and scope of discovery.”
15. Attorney-client privilege protects communications between an attorney and an attorney’s clients related to legal advice. State Farm Fire & Cas. Co. v. Griggs, 419 P.3d 572, 575 (Colo. 2018). The client holds this privilege. Id. A client may waive this privilege expressly or impliedly. Id. A client impliedly waives this privilege by disclosing privileged information to a third party. Id. 
Explain why the information sought through the deposition is privileged. An example provided by an OCR contractor follows. “Here, the information Respondent Rebecca Rasmussen is seeking to obtain through the deposition of the Child Charlie Rasmussen is privileged. On [date], Respondent Rebecca Rasmussen, through her RPC Carol Cain, indicated that she wants to depose Charlie to learn his position regarding the Termination Motion and why or how he came to that position. His position will be argued by this CFY during the contested termination hearing. Should he choose to testify at that hearing, his position will also be presented through witness disclosures before the hearing. Whether and how he came to this position is protected by attorney-client privilege because this CFY and Charlie have repeatedly communicated and this CFY has provided legal advice about them. 
C.
Justice Requires Certain Protective Orders.
16. When good cause is shown in a motion accompanied by a certificate that the movant has conferred in good faith to resolve a discovery issue without court action, a court may issue “any order which justice requires to protect a person from annoyance, embarrassment, oppression, or undue burden or expense.” C.R.C.P. 26(c). Such protective orders may state that the discovery will not occur, that the discovery occur on specified terms and conditions, that the discovery occur via a method different that the one selected by the requester, that certain matters not be inquired into, and/or that discovery be conducted with only certain persons present. C.R.C.P. 26(c)(1-5).
17. State what protective orders justice requires and why. An example provided by an OCR contractor follows. “Almost three years ago, at the tender age of 9, Charlie completed a comprehensive evaluation, which has been provided to all parties. That evaluation diagnosed Charlie with [what]. These diagnoses impact Charlie’s daily life and functioning. [Explain how. Provide relevant and persuasive quotes from the evaluation.] For these and other such related reasons, the deposition requested by Respondent Rebecca Rasmussen would cause an annoyance, embarrassment, oppression, and/or an undue burden to Charlie which would also likely to substantially outweigh any benefit of the deposition to Respondent Rasmussen. Due to these facts and circumstances, justice requires that this Court find that good cause exists to find and order the following.  

17. The deposition of Charlie Rasmussen requested by Respondent Rebecca Rasmussen shall not occur. Instead, by no later than [date], Respondent Rebecca Rasmussen may serve Charlie with written interrogatories consistent with C.R.C.P. 26 and 33. Written interrogatories will allow Charlie to see, hear, and inquire about the questions asked of him, as well as provide the time Charlie needs to process and consider his responses in a safe space.
17. While the written interrogatories may ask what position Charlie Rasmussen has taken regarding the pending termination motion, the interrogatories shall not ask why or how Charlie Rasmussen came to that position, as such information is outside the scope of permissible discovery.    
17. The Child Charlie Rasmussen shall answer the written interrogatories within two weeks of the date the interrogatories are provided to his CFY. This timeframe will provide Charlie the opportunity to answer a few interrogatories at a time over a period of time.
In addition to the C.R.C.P. 26(c)(1), these requests are supported by the child/youth-centered purposes of the Children’s Code. Explain why/how.
WHEREFORE, the Child or Youth Name respectfully requests that this Court grant this Motion and succinctly state the request.
RESPECTFULLY submitted this ## day of Month, 20##.  

____________________________________

            
Name
GAL or CFY
CERTIFICATE OF DELIVERY OR MAILING
I hereby certify that a true and correct copy of this Motion for an Order Stating that the Child or Youth Name Shall Not be Subjected to the Deposition Requested by Role and Name was electronically filed, hand-delivered, sent by email, or sent in the U.S. mail, first-class, postage prepaid, this ## day of Month, 20##, duly addressed as follows:
name(s) of individual(s) this Motion was sent to, with address(es).
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Name
	DISTRICT/JUVENILE COURT, NAME 

COUNTY, COLORADO

Street address
City, Colorado zip code
THE PEOPLE OF THE STATE OF COLORADO 

In the Interest of: 

NAME(S),
Child/ren or Youth,
And Concerning,

NAME(S),
Respondents.
	( COURT USE ONLY(


	
	Case Number: ##JV##
Division: ##

	ORDER GRANTING CHILD OR YOUTH NAME’S FORTHWITH MOTION FOR AN ORDER STATING THAT THE CHILD OR YOUTH NAME’S SHALL NOT BE SUBJECTED TO THE DEPOSITION REQUESTED BY ROLE AND NAME


THIS COURT, having reviewed the Guardian ad Litem’s or Counsel for Youth’s Motion for What (“Motion”), and the Court file, having heard any evidence presented and considered the statements of the parties and their counsel, and being fully advised, FINDS:

1. The Court has jurisdiction over the parties and the subject matter.  
2. The Motion was heard on a forthwith basis because explain why.

3. The Motion is well-founded and supported by the law and evidence. 

4. State other necessary findings.

THEREFORE, THIS COURT ORDERS:  

1. The Motion is granted.  

2. State other necessary orders.
DONE this ## day of Month, 20##.

BY THIS COURT:








____________________________________







Judge or Magistrate Name
This Court returned a true and correct signed copy of this Order to the GAL or CFY for distribution to the parties via the below Certificate of Delivery or Mailing.







____________________________________








Name
CERTIFICATE OF DELIVERY OR MAILING
I hereby certify that a true and correct copy of this Order was served electronically, hand-delivered, sent by email, or sent in the U.S. mail, first-class, postage prepaid, this ## day of Month, 20##, duly addressed as follows:
name(s) of individual(s) the Order was sent to, with address(es). 







____________________________________






Name 

5.8.2023

