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May 15, 2021

In this report Children’s Rights puts forth a sweeping plan of action to 
stop unnecessary government involvement in the lives of Black families, 
dramatically reduce the number of children entering state foster care and 
prevent the devastating harms that foster care systems impose on Black 
children and families. 

Central to this Call to Action is a series of high-impact legal, legislative, and 
policy recommendations concentrated on ending the unjust surveillance, 
investigation, and family separation practices carried out at the front end of 
the child welfare system. We hope that child advocates everywhere will join us 
in this critical campaign to end the unnecessary removal of Black children from 
their families.

You will also find a brief history of the institutional racism that has pervaded 
the child welfare system since the very beginning, and learn about the 
profound trauma family separation inflicts on Black children and their families. 

For Children’s Rights, writing about the history of Black experiences in the 
child welfare system has led us to critically reflect on our own history in child-
focused civil rights litigation. We recognize that in the past our overarching 
belief that no child should grow up in the foster care system blinded us to the 
ways in which our legal cases, and the reforms they delivered, did not always 
support the preservation of Black families. 

We must continue to name institutional racism as a root cause of the 
overrepresentation of Black children in the child welfare system and we must 
act with urgency to end the forced disintegration of Black families. To do less 
dishonors the suffering Black children and their parents have endured and 
denies the lived reality of so many Black families that the system continues  
to oppress.

Sincerely,

Sandy Santana
Executive Director
Children’s Rights



FIGHTING INSTITUTIONAL RACISM AT THE FRONT END OF CHILD WELFARE SYSTEMS

2

TABLE OF CONTENTS

Introduction  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  . 3

Institutional Racism and the History of the Black Experience 	
with the American Child Welfare System  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  6

Major Legislation That Has Defined the Experiences of Black Families  . . . . . . . . . . . .            8

Institutional Racism in Interconnected Systems  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                11

The Experiences of Black Children and Families at the Front End 	
of the Child Welfare System  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  . 12

National Disproportionality Data  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                            12

Disproportionality in Reporting, Investigation, and Removal . . . . . . . . . . . . . . . . . . . .                    13

The Science Behind the Trauma of Family Separation  . . . . . . . . . . . . . . . . . . . . . . . . .                         15

Recommended Strategies to Disrupt Institutional Racism 	
in Child Welfare  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  . 17

Strategy One: Ensuring the Right to Counsel Immediately  
Upon Investigation and During Dependency Proceedings  . . . . . . . . . . . . . . . . . . . . . .                      18

Strategy Two: Urging Courts to Recognize the Fundamental  
Right to Family Integrity and Association . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                     21

Strategy Three: Challenging Discrimination Under an  
Equal Protection Legal Theory  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                              24

Strategy Four: Challenging Discrimination Under Title VI  
of the Civil Rights Act  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                                     26

Strategy Five: Changing “Reasonable” Efforts to Avoid  
Removal to “Active” Efforts  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                                27

Strategy Six: Delinking Community-Based Services for  
Families from Title IV  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                                      28

Strategy Seven: Reimagining Federal Abuse and Neglect Definitions . . . . . . . . . . .            30

Strategy Eight: Identifying Changes to Mandated Reporting  
Statutes that Reduce the Surveillance of Black Families  . . . . . . . . . . . . . . . . . . . . . . .                       31

Strategy Nine: Holding Systems Accountable to Center the  
Known Trauma of Family Separation at the Front End and  
Throughout the Child Welfare System . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                        33

Call to Action  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  34



FIGHTING INSTITUTIONAL RACISM AT THE FRONT END OF CHILD WELFARE SYSTEMS

3

 Introduction 

For some, the child welfare system appears aptly 
named—a system of policies and supportive 
services meant to ensure the safety and well-being 
of children and families. Yet for many among the 
millions who actually experience it, the child welfare 
system is an entrenched set of government struc-
tures designed to reinforce the racist history of 
oppression and separation of Black* families in 
the United States. That must change. A look at the 
system’s front end—the series of decision points 
between an initial report of suspected child abuse 
or neglect (sometimes collectively referred to as 
alleged “child maltreatment”), through screening 
and investigation, culminating in the decision to 
remove a child from their home—reveals a system in 
which our state and federal governments perpetuate 
the oppression of Black children and families.** This 
Call to Action demands a national discussion to 
(1)	  �unequivocally name institutional racism as a 

force at work at the front end of the American 
child welfare system; 

(2)	� identify strategies to disrupt and end the unjust 
involvement and removal of Black children from 
their families through that system; and 

(3) 	implement those strategies. 

** Importantly, other marginalized groups exposed 
and entangled with America’s child welfare 
system have unfair and oppressive experiences. 
While this Call to Action focuses on the impact 
of institutional racism and the separation of Black 
families, and many of the recommendations will 
help others beyond Black families, children and 
families with other identities warrant specific 
resources and recommendations for change that 
best address their unique experiences. See Patricia 
Turner Hogan & Sau-Fong Siu, Minority Children 

and the Child Welfare System: An Historical 
Perspective, 33 SOC. WORK 493 (1988); Alice 
M. Hines et al., Factors Related to the Dispropor-
tionate Involvement of Children of Color in the 
Child Welfare System: A Review and Emerging 
Themes, 26 Child. & Youth Servs. Rev. 507 (2004); 
Elisa Minoff, Entangled Roots: The Role of Race 
in Policies that Separate Families, Ctr. for the 
Study of Soc. Pol’y (2018), at 15-19, https://cssp.
org/wp-content/uploads/2018/11/CSSP-Entan-
gled-Roots.pdf. 

* This Call to Action uses the term 
Black to include Black or African 
American people, defined as “a 
person having origins in any of 
the Black racial groups of Africa.” 
Child Maltreatment 2019, U.S. 
Dep’t Of Health & Hum. Servs., 
Admin. For Child. & Families, Child. 
Bureau (2021), at 115, https://www.
acf.hhs.gov/sites/default/files/
documents/cb/cm2019.pdf. 

The child welfare system 
is an entrenched set of 
government structures 
designed to reinforce the 
racist history of oppression 
and separation of Black 
families in the United States. 
That must change.

A CALL TO ACTION 
TO END THE UNJUST, UNNECESSARY, AND 
DISPROPORTIONATE REMOVAL OF BLACK 

CHILDREN FROM THEIR FAMILIES

Arguably, the “family regulation system” is a 
more fitting name for this set of government struc-
tures. This term was coined in 2020 in an Honors 
Thesis by Emma Peyton Williams, currently a 
Research and Content Development Consultant at 
the Center for the Study of Social Policy, and since 
used by child welfare system abolitionists, including 
Movement for Family Power and race equity scholar 
Professor Dorothy Roberts. It has been defined as 
a system “designed to regulate and punish black 
and other marginalized people.”1 This Call to Action 
uses the term “child welfare,” the familiar term that 
includes all of the concepts discussed throughout 
this paper, and recognizes its use to describe a 
system that unjustly regulates marginalized families. 
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Many Black parents have publicly shared their 
stories of oppression, trauma, and unwarranted 
interference in their lives by child welfare agencies, 
including removal of their children despite little to 
no evidence of harm.2 These stories are not isolated 
anecdotes; they are the reality for many Black 
families destroyed by the child welfare system. And, 
“just as many Americans believe crime has a Black 
face, a perception exists that the face of abuse and 
neglect is also dark, leading to disproportionate 
targeting of African American and other ethnic 
minority families in the child welfare system.”3 In 
2019, 18.2% of removals of Black children from their 
homes were due to alleged physical or sexual abuse,4 
while 63.1% of removals of Black children were due 
to “neglect.”5 In fact, for all children in foster care in 

2019, the majority had a removal reason of neglect, 
rather than physical or sexual abuse.6 An analysis of 
all children in foster care in federal fiscal year 2019 
showed that 21.3% of children removed for neglect 
were Black children, although Black children make 
up 14% of the general population.7 In a recent infor-
mation memo, the U.S. Department of Health and 
Human Services (“HHS”), Administration for Children 
and Families (“ACF”) explained that removals that 
would typically fall into the “neglect” category, 
including inadequate housing and failure to provide 
adequate nutrition, are due to issues related to 
poverty.8 ACF characterized these poverty-related 
removals as ones that could have been prevented.9 
In other words, the disturbingly large number of 
poverty-related family separations that Black families 
experience are simply unnecessary. 

On April 30, 2021, President Biden issued “A 
Proclamation on National Foster Care Month, 2021,” 
in which he named the issues of racism, dispropor-
tionality, and unnecessary removals associated with 
the child welfare system:

�[W]e also recognize the histories of injustice in our 
Nation’s foster care system. Throughout our history 
and persisting today, too many communities of color, 
especially Black and Native American communities, 
have been treated unequally and often unfairly by 
the child welfare system. Black and Native American 
children are far more likely than white children to be 
removed from their homes, even when the circum-
stances surrounding the removal are similar. Once 
removed, Black and Native American children stay 
in care longer and are less likely to either reunite 
with their birth parents or be adopted. Too many 
children are removed from loving homes because 
poverty is often conflated with neglect, and the 
enduring effects of systemic racism and economic 
barriers mean that families of color are dispropor-
tionately affected by this as well.10

The need to fight institutional racism at the front 
end of child welfare systems could not be more 
urgent or timely. 

Part II of this Call to Action sets forth a brief 
history of the institutional racism that has pervaded 
the child welfare system and interconnecting 
government systems that define the experiences 
of Black children and families within those systems. 
Part III examines the outcomes for Black children and 
families at the front end of the child welfare system, 
including the profound trauma of family separation. 

In 2019, 18.2% of removals 
of Black children from 

their homes were due to 
alleged physical or sexual 

abuse, while 63.1% of 
removals of Black children 

were due to “neglect.”

18.2%
DUE TO PHYSICAL 	

OR SEXUAL 	
ABUSE

63.1%
DUE TO 	

“NEGLECT”
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The history of the child welfare 
system and the institutional racism 
and trauma that continue to shape 
the experiences of Black children and 
families today is so tragic that there 
is a movement to completely abolish 
the system.11 While we look forward 
to a time where the system we see 
today, which destroys Black families, is 
unrecognizable, Part IV of this Call to 
Action puts forward nine recommen-
dations with great potential to move us 
toward ending the unjust, unnecessary, 
and devastating removal of Black 
children from their families. 

These nine recommendations include: 

		�  ensuring that parents and children have the right to timely and quality  
representation by counsel in child welfare proceedings; 

		�  urging courts to recognize the fundamental right to family integrity and 
association; 

		�  challenging child welfare system action that discriminates on the basis of  
race under an equal protection legal theory; 

		�  challenging discrimination in federally funded child welfare systems under 
Title VI of the Civil Rights Act, including under “disparate impact” theories  
in complaints to the Office of Civil Rights (“OCR”); 

		�  requiring child welfare agencies to clearly demonstrate that they have made 
“active”—rather than merely “reasonable”—efforts to preserve and sustain 
families and avoid removal; 

		�  developing critical community-based services to support and preserve 
families, increase economic opportunity and ameliorate poverty, outside  
the coercive threat of removal by the child welfare system; 

		�  clarifying vague abuse and neglect definitions that begin the trajectory for 
involvement in the system and ultimately, removing the general category of 
neglect from the purview of child welfare agencies;

		�  identifying changes to mandated reporting statutes that reduce the child 
welfare surveillance state, such as replacing anonymous reporting with 
confidential reporting, decentralizing hotline centers, and repealing universal 
mandated reporting statutes; and 

		�  ensuring that federal and state systems and policies center the known trauma 
of removal and family separation at every single decision point in the child 
welfare system, including the front end, and throughout the experience of all 
children who have been removed and placed into the foster care system. 

Radical change at the 
front end of the child 
welfare system is not 
only a moral and civil 
rights imperative, it 
is also necessary to 
fight continued racial 
disparities in the harms 
and negative outcomes 
experienced by Black 
youth who have been 
removed and are in the 
foster care system.

1
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Finally, in Part V, we conclude by encouraging 
our readers to join Children’s Rights in implementing 
these recommendations and working to reduce 
the number of Black families that are surveilled, 
regulated, separated, and destroyed by the child 
welfare system. Radical change at the front end 
of the child welfare system is not only a moral 
and civil rights imperative, it is also necessary to 
fight continued racial disparities in the harms and 
negative outcomes experienced by Black youth 
who have been removed and are in the foster care 
system.12 Indeed, if our government foster care 
systems were thoroughly investigated through the 
same lens as parents or especially Black parents, 
the systems themselves would routinely be substan-
tiated for abuse and neglect.13 

Importantly, this Call to Action seeks to name 
institutional racism at the front end of the American 
child welfare system and offer strategies to disrupt 
it. The history, current structure, and reality of child 
welfare surveillance, investigation, and removal 
demand that we name institutional racism as a root 
cause of the forced separation of Black families and 
their overrepresentation in the child welfare system.14 
To do less dishonors the suffering Black children and 
families have endured and denies the reality for so 
many Black families that the system continues to 
oppress. Furthermore, offering their own “curb-cut 
effect,”15 strategies to dismantle institutional racism 
at the front end of the child welfare system will likely 
reach beyond Black families to other families unnec-
essarily subjected to a fundamentally unfair and 
oppressive system. 

 Institutional Racism and  

 the History of the  

 Black Experience with the  

 American Child Welfare System 

Scholars discussing the experiences of Black 
children in America’s child welfare system described 
institutional racism decades ago as: 

�the systematic oppression, subjugation and 
control of one racial group by another dominant 
or more powerful racial group, made possible by 
the manner in which the society is structured. In 
this society, racism emanates from white institu-
tions, white cultural values, and white people. The 
victims of racism in this society are Black people 
and other oppressed racial and ethnic minorities.16 

In simpler terms, institutional racism has been 
defined as “differential access to the goods, services, 
and opportunities of society by race.”17 Having 
systematically excluded Black children and families 
for nearly a century and, more recently, subjected 
them to undue surveillance and control, the child 
welfare system in America has a history of institu-
tional racism.18 

The evolution of the 
federalized child welfare 
system coincided with a 
series of landmark legislative 
and policy developments 	
that have continued to 
perpetuate the system’s 
entrenched racism while 
strengthening its surveillance 
and regulatory capacities.
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Segregation excluded Black families from 
the child welfare system until the mid-twentieth 
century.19 Black children who were orphaned and 
freed from the institution of slavery in the North 
between the late eighteenth and early nineteenth 
centuries were typically placed in almshouses 
or bonded into indentured servitude.20 Slavery 
continued to institutionalize the forced separation 
of Black families during this period, traumatizing 
enslaved children and their parents.21 In the 1820s, 
Black orphanages22 and “colored orphan asylums” 
emerged, overcrowded and woefully inferior to the 
orphanages established to rescue white immigrant 
children during the same period.23 As organized 
child protection systems began to evolve, white 
children were moved out of the indentured servitude 
system and orphanages.24 Black children, however, 
remained primarily dependent on orphanages, 
mutual aid societies, and informal kinship supports 
for their child welfare needs for another century.25 

Although they excluded Black children, even 
early iterations of organized child protection systems 
shed light on the entrenched racism that continues 
to plague the system today. Beginning in the 1850s, 
the “Orphan Train” movement removed poor, 
immigrant children from Eastern cities and sent them 
to farm families in the West.26 Many of these children 
were not actually orphans, but were targeted as 
in need of protection because their parents were 
poor.27 As child protection efforts expanded in the 
1870s, the Societies for Prevention of Cruelty to 
Children (“SPCC”) continued to intervene in the 
lives of families based on conditions of poverty.28 
SPCCs “adopted expansive definitions of cruelty 
that sanctioned extensive policing of working-class 
families aimed at imposing middle-class family norms 
on those households.”29 In doing so, these societies 
reinforced the class and cultural hierarchies that 
emerged during the Orphan Train era.30

Throughout the latter half of the nineteenth 
century, American Indian boarding schools 
continued to reinforce class and cultural hierarchies 
as white, so-called “reformers” forcibly removed 
American Indian children from their families.31 These 
reformers justified removal by characterizing it 
“as an act of benevolence aimed at ‘rescuing the 
children and youth from barbarism or savagery,’” 
and advancing “a racialized discourse that deemed 
indigenous peoples to be lower on the scale of 
humanity than white Anglo-Saxon, middle-class 
Protestants.”32 These narratives legitimized unnec-
essary interventions and removals even before the 
formal establishment of the child welfare system.

After the federal Children’s Bureau (“the CB” or 
“the Bureau”) was created in 1912, the child welfare 
system gradually replaced the prior formal exclusion 
of Black families with less formal discrimination.33 
Notably, over 60% of child welfare agencies in 
Northern states were still reserved for white children 
in 1923.34 By the 1940s, agencies steadily began to 
include Black children as services shifted from the 
private to public sector.35 Child welfare scholars 
noted, however, that the system had experienced 
“little meaningful change” because “adequate 
services remained unavailable to the black child.”36 
As these services became available, the child welfare 
system increasingly subjected Black families to the 
unwarranted policing that had historically been used 
to separate marginalized families.37

The evolution of the federalized child welfare 
system coincided with a series of landmark legis-
lative and policy developments that have continued 
to perpetuate the system’s entrenched racism  
while strengthening its surveillance and regulatory 
capacities.

As organized child protection 
systems began to evolve, 
white children were moved 
out of the indentured 
servitude system and 
orphanages. Black children, 
however, remained primarily 
dependent on orphanages, 
mutual aid societies, and 
informal kinship supports for 
their child welfare needs for 
another century.
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Major Legislation That Has Defined the Experiences of Black Families

Mandatory Reporting Laws 
In 1963, the Children’s Bureau proposed 
model legislation to guide states in devel-
oping legal requirements for reporting 
child maltreatment.38 The Bureau issued 
its proposal in response to the wave of 
national interest in child abuse following 
the publication of Henry Kempe’s The 
Battered-Child Syndrome.39 The model 
legislation made reporting suspected 
maltreatment mandatory for physicians, 
but the CB noted that the intent was 
not to prevent or discourage voluntary 
reporting by others.40 It embraced the 
view that abused children are most 
frequently brought to the attention of 
medical professionals, who are uniquely 
suited “to form reasonable, preliminary 
judgments” as to how physical injuries 
have occurred.41 The Bureau’s proposed 
legislation also included provisions to 
grant reporters immunity from liability 
and to make violating the mandatory 
reporting requirement a misdemeanor.42 
By 1967, all states had enacted child 
abuse reporting laws, with all but three 
modeling their legislation closely after the 
CB’s proposal.43 Throughout the latter half 
of the century, the number of suspected 
maltreatment reports increased dramat-
ically from 60,000 in 1974 to one million 
in 1980 and two million in 1990.44 Today, 
mandatory reporters are deeply involved 
in the disproportionate representation of 
Black families in the child welfare system. 

The Child Abuse Prevention 
and Treatment Act of 1974
In 1974, Congress enacted the Child 
Abuse Prevention and Treatment Act 
(“CAPTA”) to increase federal leadership 
in the administration of the child welfare 
system.45 Among other things, CAPTA 
provided funding and guidance to states 
to support the prevention, assessment, 
investigation, prosecution, and treatment 
of child abuse and neglect.46 It condi-
tioned this federal funding on states 
instituting mandatory reporting laws for 
child abuse and neglect.47 Before CAPTA 
was passed, the federal government did 
not require states to include neglect in 
their reporting laws.48 The expansion of 
mandatory reporting requirements to 
include neglect contributed to, and has 
continued to result in, increased surveil-
lance and control of Black families.49 
CAPTA also sanctioned the expansion of 
the network of professionals mandated 
to report abuse and neglect.50 This has 
strengthened the child welfare surveil-
lance state by broadening the class 
of intermediaries, including doctors, 
teachers, police officers, social service 
providers, and other professionals, who 
are tasked with monitoring the families 
they engage with, overwhelmingly 
impacting Black families.51 
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The Adoption Assistance and 
Child Welfare Act of 1980 
Congress passed the Adoption Assis-
tance and Child Welfare Act of 1980 
(“AACWA”) in an attempt to reduce 
the high rates of children entering and 
languishing in foster care.52 AACWA 
instituted a requirement that state 
agencies must make “reasonable efforts” 
to prevent or eliminate the need for 
removal and to make it possible for 
children to return home once they enter 
foster care.53 The “reasonable efforts” 
provision has remained largely illusory 
as a protection from unjustified removal, 
especially for Black families.54 Before 
Congress passed AACWA, the Senate 
Committee on Finance issued a report 
in which it acknowledged concerns that 
the provision could “become a mere 
pro forma exercise in paper shuffling 
to obtain Federal funding.”55 While the 
Committee dismissed these concerns, 
widespread misuse of the “reasonable 
efforts” provision in this manner became 
evident within a decade and has 
persisted to date.56 

The Multiethnic Placement 
Act of 199457

In 1994, Congress enacted the Multi-
ethnic Placement Act (“MEPA”) to 
address the overrepresentation of Black 
children in out-of-home care who were 
awaiting adoption.58 MEPA prohibited 
child welfare agencies receiving federal 
funding from delaying or denying 
individuals the opportunity to adopt or 
foster children “solely” on the basis of 
race, color, or national origin,59 or making 
discriminatory placement decisions on 
the basis of these factors.60 Before 1994, 
racial and ethnic matching policies were 
standard adoption practice throughout 
the country.61 MEPA not only outlawed 
these policies, but it also required 
agencies to develop plans providing for 
the “diligent recruitment” of racially and 
ethnically diverse pools of prospective 
foster and adoptive families.62 OCR has 
not enforced this pool provision assert-
ively.63 More importantly, despite MEPA’s 
expressed intent, Black children continue 
to remain in foster care longer than 
white children.64 
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The Adoption and Safe 
Families Act of 1997 
The Adoption and Safe Families Act 
(“ASFA”) of 1997 ushered in an era 
of heightened regulation of families, 
especially Black families.65 Congress 
passed ASFA as part of a broader 
overhaul of federal welfare policies.66 
In stark contrast to AACWA, ASFA has 
prioritized family separation.67 It includes 
provisions to terminate parental rights 
if a child remains in foster care for 15 of 
the most recent 22 months and to initiate 
efforts to place a child for adoption or 
with a legal guardian concurrently with 
reunification efforts.68 As Professor 
Roberts has observed, “[p]erhaps the 
major reason for preferring extinction 
of parental ties in foster care is society’s 
centuries-old depreciation of the 
relationship between poor parents and 
their children, especially those who are 
black.”69 As it relates to family separation, 
ASFA has created a more punitive system 
that devalues Black families. It has also 
worsened outcomes for Black children 
in care, who face a higher likelihood of 
drifting between placements and aging 
out of foster care because they are less 
likely to be adopted than their white 
peers.70 

Recently, advocates have spoken 
out about the role of ASFA in separating 
Black families and the disproportionate 
impact the legislation has on Black 
families. For example, Kathleen Creamer 
and Christine Gottlieb, family defense 
attorneys in Philadelphia and New 
York City, respectively, are urging for 
the repeal of ASFA. In the alternative, 
these advocates have proposed specific 
recommendations to improve the statute, 
including provisions that would prioritize 
family relationships over termination, 
and shift funding incentives away from 
adoption to fully support other perma-
nency outcomes, such as reunification of 
families and subsidized guardianship.71 

The Family First Prevention 
Services Act of 2018
The most recent major federal legislation, 
the Family First Prevention Services Act 
(“FFPSA” or “Family First”) of 2018, aims 
to shift fiscal incentives and the focus of 
the child welfare system back to early 
prevention of maltreatment and removal.72 
It permits states with an approved Title 
IV-E plan to receive uncapped federal 
reimbursements for in-home preventative 
services.73 Prior to Family First, in order 
for states to seek Title IV-E reimburse-
ments for their child welfare programs, 
children had to be removed from their 
homes and meet the income eligibility 
requirements under Aid to Families with 
Dependent Children (“AFDC”).74 Although 
FFPSA focuses on the front-end system, 
it will not lead to a radical shift in the 
existing structure that unnecessarily 
subjects Black families to surveillance 
and control through state-sponsored 
monitoring and inherently coercive 
services.75 As Movement for Family Power 
has suggested, even if the objective of the 
legislation is realized, it is unlikely that the 
child welfare system will ever be received 
as a net force for good by the commu-
nities it purports to serve.76 

“Perhaps the major 
reason for preferring 
extinction of parental 
ties in foster care is 
society’s centuries-old 
depreciation of the 
relationship between 
poor parents and their 
children, especially those 
who are black.” 
— Professor Dorothy Roberts 
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Institutional Racism in Interconnected Systems

The child welfare system is inextricably connected 
with other government systems rooted in racist 
histories and plagued by institutional racism. For 
example, parental involvement with the criminal 
legal system, which has a long history of dispro-
portionately stopping, investigating, and arresting 
Black men and women, often sparks child welfare 
investigations that become the basis for separating 
Black families.77 The “war on drugs” that began in 
the 1980s highlighted this connection between the 
criminal legal system and the child welfare system.78 
During that period, the population of incarcerated 
Black women increased 828%.79 This period also saw 
an increase in overall family separation.80 

The punitive approaches adopted during 
the war on drugs drove these high incarceration 
and family separation rates. CAPTA, for example, 
allowed states to weaponize prenatal drug exposure 
concerns against Black women.81 This resulted 
in increased prosecution of Black mothers, who 
comprised roughly 60% of women prosecuted for 
using drugs during pregnancy by 1990.82 A surge in 
the use of mandatory sentencing minimums similarly 
contributed to the incarceration of Black mothers 
and resulting family separations.83 With mandatory 
sentencing, judges are unable to use their discretion 
to consider the negative consequences of incar-
ceration on families, including the severe trauma 
of family separation.84 In contrast to these punitive 
approaches deployed against Black families, the 
response to the more recent opioid epidemic, which 
has affected white communities at a much higher 
rate, has focused on rehabilitation and recovery.85 
The high rate of incarceration of Black parents and 
the resulting family separations impose profound 
trauma on children and parents alike, and systemi-
cally disadvantage Black children by depriving them 
of the economic, social, and emotional support that 
would normally come from their parents.86 

In addition to the criminal legal system, the child 
welfare system intersects with other systems that 
surveil Black children and families, including the 
public benefits, public housing, public education, and 
public health care systems.87 Social service providers, 
teachers, doctors, and other professionals who work 
within these systems are an integral part of the child 
welfare surveillance state due to laws requiring them 
to report suspected maltreatment.88 The intersection 
of the child welfare system and all of these systems, 

themselves riddled with the effects of institutional 
racism, functions to systemically target, surveil, and 
punish Black families, with lasting effects on genera-
tions of Black children and communities.89 

The intersection of 
the child welfare 
system and all of these 
systems, themselves 
riddled with the 
effects of institutional 
racism, functions to 
systemically target, 
surveil, and punish Black 
families, with lasting 
effects on generations 
of Black children and 
communities.
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 The Experiences of  

 Black Children and Families  

 at the Front End of the  

 Child Welfare System 

National Disproportionality Data

At major stages of decision-making at the front 
end of the child welfare system, Black children and 
their families are worse off than other racial groups. 
While this section highlights the disproportionality 
data that is available, it is critical to understand that 
stories of those with lived experience provide the 
best evidence of the oppression of Black children 
and families at the front end of the child welfare 
system. These devastating accounts reveal a system 
that separated a Black child from his family at the 
age of two, and subjected his mother to a five-year 
custody battle involving repeated mental health 
evaluations and false allegations;90 forced a Black 
mother to participate in a three-month outpatient 
program after she admitted using marijuana to help 
alleviate nausea during her complicated pregnancy, 
despite her twin sons testing negative when the 
hospital administered a 
non-consensual drug test;91 
and permanently removed a 
Black child from his mother’s 
care, using her request for 
housing support as the basis 
for intervention.92 These 
stories must continue to be 
told so steps can be taken to 
change this reality. 

According to the most 
recent federal data, nationally 
Black children represent 14% 
of the general population of 
children and 22% of children 
in foster care.93 In 2019, 
Black children were dispro-
portionately represented in 

the foster care system not only at a national level, 
but also in 41 of 52 jurisdictions.94 Federal and 
independent studies and surveys do not definitively 
identify the cause of the disproportionality, although 
racial bias emerges as a factor in several smaller 
studies.95 Some emerging data shows that the 
COVID-19 pandemic has exacerbated disproportion-
ality in system involvement and outcomes for Black 
children and families.96

The National Incidence Studies (“NIS”) of Child 
Abuse and Neglect are used to estimate the occur-
rence of child maltreatment in the United States. 
There have been four NIS studies, the most recent 
of which (NIS-4) is 15 years old and utilizes data 
from 2006. The NIS-2 and NIS-3 found no significant 
differences in the rates of maltreatment for Black 
children and children of other races.97 However, the 

NIS-4, for the first time, found 
that rates of maltreatment for 
Black children were signifi-
cantly higher than those for 
children of other races.98 Some 
researchers have identified 
shortcomings of the NIS-4, 
including concerns with 
missing socioeconomic status 
data, which obscured possible 
race differences across ranges 
of household incomes.99 More 
recent studies focusing on 
statewide data have shown 
the opposite—that race is a 
significant predictor of racial 
disparities in the child welfare 
system.100 Other non-quanti-

It is critical to 
understand that 
stories of those with 
lived experience 
provide the best 
evidence of the 
oppression of Black 
children and families 
at the front end of the 
child welfare system.
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tative findings and evidence make 
clear that racism is an important 
factor.101 The exercise of even 
attempting to pinpoint “racism” as 
the scientific cause of Black families’ 
disproportionate involvement is 
inherently fraught, as it assumes 
racism to be measurable and 
quantifiable—itself a complex and 
unsettled question.102 These findings, 
combined with qualitative infor-
mation, namely the lived experiences 
of Black families involved with the 
child welfare system and the history 
of racism within it, provide strong 
evidence of institutional racism as 
a root cause of the unnecessary 
separation of Black families. 

Disproportionality in Reporting, Investigation, and Removal

Involvement with the child welfare system, including 
the traumatic surveillance, investigation, and 
potential separation of Black families, is often 
initially set in motion through mandatory reporting. 
Over time, states have broadened the number of 
mandated reporters and the circumstances that 
qualify as suspected child maltreatment. Research 
focused on dissecting the varied child maltreatment 
definitions across states, especially what consti-
tutes neglect, identified the following as “neglect” 
according to some state statutes in 2019: (1) lack of 
medical, dental, surgical, child care, behavioral and 

other services; (2) failure to provide for basic needs, 
including food, nutrition, clothing, education, and 
shelter; (3) failure to supervise a child; and (4) 
parental needs, including mental illness, develop-
mental disorders and domestic violence.103 These 
categories of alleged “neglect” often trigger unnec-
essary investigation and family separation.

Mandated reporters in both the education 
and medical fields are more likely to report Black 
families than white families.104 One study found that 
Black children are more likely to be reported for 
suspected child abuse or neglect than white children 
by educational personnel, at the national, state, 
and county levels.105 Other research noted that the 
disproportionate reports of Black families by educa-
tional personnel were reports of neglect that were 
often confused with poverty—reports that children 
were hungry, unkempt, tardy, or absent from 
school.106 According to social workers in another 
study, teachers reported children who arrived at 
school dirty, not because they were being abused or 
neglected, but because their families did not have 
a washer or dryer or funds to use the laundromat 
regularly.107 

Medical personnel are also more likely to 
report Black children than white children for similar 
injuries.108 Various points of contact with medical 
providers demonstrate the difference in experiences 
between Black families and white families. Despite 
standardized screening tools to assess maternal 
drug use, medical professionals are twice as likely 

Black children are more 
likely to be reported for 
suspected child abuse 
or neglect than white 
children by educational 
personnel.

In 2019, Black children were 
disproportionately represented 
in the foster care system not 
only at a national level, but also 
in 41 of 52 jurisdictions.

41 out of 52*

*50 states, plus 
Washington D.C. 
and Puerto Rico
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to screen Black infants than white infants.109 When 
pregnant women of color refuse medical procedures, 
there is a greater risk that medical professionals will 
threaten to call child protective services (“CPS”).110 
Not only are women of color and low-income 
women disproportionately impacted by postpartum 
depression, this population of women are also more 
likely to be reported to CPS than the general popula-
tion.111

Following receipt of a report of child abuse or 
neglect, the child welfare agency must determine 
whether a report should be screened in and accepted 
for investigation or screened out and closed. All 
states have procedures for this screening process 
and most utilize a safety assessment.112 Typically, 
screening in a report requires that the alleged 
maltreatment, on its face, would rise to meet the 
statutory definition of child abuse or neglect in that 
state.113 Some states utilize a differential response 
system designed to intervene and offer services 
to families after reports are screened in but in lieu 
of investigation and possible removal. Differential 
response is reserved for those reports that suggest 
a low risk of harm.114 When a determination is made 
that a report, on its face, demonstrates a moderate 
or high risk of harm, CPS investigates the family for 
child abuse or neglect.115 At the investigation stage, at 
least one study found that Black families are almost 
twice as likely to be investigated for child abuse or 
neglect, compared to white families.116 

An investigation concludes with a finding of 
whether child abuse or neglect occurred.117 Research 
focused specifically on substantiated reports of 
child abuse or neglect found that in 2011, 12.5% of 
U.S. children experienced a substantiated report 
of child abuse or neglect. However, 20.9% of Black 
children, compared to 10.7% of white children, 
experienced substantiated reports.118 Studies in 
Minnesota showed that reports of abuse or neglect 
involving Black families were more than six times as 
likely to be substantiated as reports involving white 
families.119 

Finally, the front end concludes at the decision 
to remove Black children from their families, 
homes, schools, and communities. Once again, 
Black children are more likely to be separated 
from their families and placed into foster care than 
white children.120 A 2020 study found that Black 
children were 15% more likely to be assigned to an 
out-of-home placement following a CPS investiga-
tion.121 An earlier study analyzing risk scores and 
removal showed that cases resulting in removal 
of Black children had lower risk scores than those 
resulting in removal of white children.122 The dispro-
portionate removal of Black children from their 
homes continues to result in the overrepresentation 
of these youth in foster care and imposes severe 
trauma on Black families.

Black families are 
almost twice as likely 
to be investigated 
for child abuse or 
neglect, compared 
to white families.

Despite standardized 
screening tools to 
assess maternal 
drug use, medical 
professionals are 
twice as likely to 
screen Black infants 	
than white infants.
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The Science Behind the Trauma of Family Separation 

The child welfare system imposes trauma on families 
when it forcibly separates them—trauma that is 
proven to result in significant harm that can last a 
lifetime. According to the American Association 
of Pediatrics, family separation can lead to “irrep-
arable harm, disrupting a child’s brain architecture 
and affecting his or her short- 
and long-term health. This 
type of prolonged exposure 
to serious stress—known as 
toxic stress—can carry lifelong 
consequences for children.”123 
Children who are forcibly 
separated from their families 
experience emotional and 
psychological harm stemming 
from disruption of attach-
ments, trauma from the very 
act of removal, and grief and 
loss.124 Parents and children 
may also experience trauma 
as a result of their experiences 
with individual or institutional 
racism in the child welfare 
system. Given the risk of 
ongoing significant harm 
to children who are separated from their families, 
evidence that the harms of forced separation and 
entry into foster care could outweigh any harm 
associated with neglect should be assessed at all 
points along the child welfare continuum.125 

“A considerable body of theoretical and 
empirical literature indicates that children generally 
benefit from maintaining important family attach-
ments in their lives, even if those attachments 
are faulty or if the family members have signif-
icant deficits.”126 Children separated from the only 
parents they know will suffer “strong and painful 
emotional reactions.”127 In the short term, children 
can experience intense anxiety, depression, and 
disruptive behaviors.128 Long-term consequences 
of involuntary family separation can include poor 
developmental health and adult involvement with 
the criminal legal system.129 Numerous studies 
illustrate the negative impact of “adverse childhood 
experiences” or ACEs on brain development.130 The 
overwhelming conclusion is that childhood trauma, 
regardless of severity or type, results in lasting 
effects on a child’s mental and physical health.131 

Published standards and policy guidance under-
score the trauma of family separation, including from 

the Child Welfare League of America (“CWLA”), a 
coalition of hundreds of private and public agencies 
that advance policies and best practices for children, 
youth, and families. CWLA’s Standards of Excellence 
for Services to Strengthen and Preserve Families 
states, “[p]ractitioners and child advocates recog-

nized that separating children 
from their families is traumatic 
for children, that they often 
experience lasting negative 
effects, and that children need 
a safe and stable family.”132 
Similarly, The Council on 
Accreditation (“COA”), an 
international, independent, 
nonprofit organization that 
accredits human and social 
service providers, has also 
acknowledged the negative 
effects separation has on 
children.133

The act of removing a 
child from their home, family, 
and community is itself 
traumatic. While some may 
consider it a single moment 

in time, for children, the trauma of being ripped 
away from their parents is an experience that they 
relive over and over again.134 The intense grief that 
children experience after they are forcibly separated 
from their parents can result in “guilt, post-traumatic 
stress disorder, isolation, substance abuse, anxiety, 
low self-esteem, and despair . . . .”135 

Importantly, trauma extends beyond actual 
separation at the front end of the child welfare 
system. Research suggests that children are likely 
to experience trauma as a response to government 
surveillance and investigations because they are 
frightening intrusions in their everyday lives.136 
Moreover, stories of lived experience animate 
multiple forms of trauma that occur in the surveil-
lance and investigation processes. 

For example, one Black mother shared that two 
child welfare caseworkers knocked on her door in 
the middle of the night stating they were removing 
her children due to her substance use.137 They asked 
this mother to wake her children in the middle of 
the night and began a “body check,” looking for 
bruises.138 This involved having the children lift their 
shirts, pull down their pants and spin in circles to be 
observed by total strangers.139 The mother shared 

The child welfare 
system imposes 
trauma on families 
when it forcibly 
separates them—
trauma that is proven 
to result in significant 
harm that can last a 
lifetime. 
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that although her children were not removed, they 
were afraid.140 

Another parent, a teacher herself, recalled 
instances in which the school her sons attended 
reported her over disagreement about the types of 
services one son should receive.141 In one of those 
instances, the school called in a report because the 
mother sent one of her children to school with a bad 
haircut that he had given himself—the mother was 
told this act could constitute emotional abuse.142 
Another mother reflected on growing up in the 
projects and fearing child protective services her 
entire life.143 In her neighborhood, they referred to 
CPS as the “Parent Police.”144 This mother explained 
that her fear continues because she has been inves-
tigated for lies—a false report was made when she 
slipped on ice while pushing her baby in a stroller 
and fell, accidentally tipping the stroller (even though 
the baby did not fall out).145 The reporter alleged that 
she threw her baby’s stroller over.146

As reflected in the above accounts, children are 
not the only family members traumatized by forceful 
separation. Parents also experience severe trauma 
when their children are removed from their homes 
or there is a threat of removal. This trauma can harm 
their identities as mothers, resulting in, for example, 
grief; loss; and mental health and substance 
abuse disorders.147 Black parents experience an 
additional layer of trauma from the “policing” they 
are subjected to by an inherently racist system. 
Studies have demonstrated “that people of Color 
are stressed by individual, institutional, and cultural 
encounters with racism,” impacting psychological 
and physical health.148 Dr. Shawn Utsey, Professor of 
Psychology at Virginia Commonwealth University, 
noted a “plethora of evidence linking racism to 
an assortment of indicators of psychological 
and physical distress . . . .”149 One study found a 
relationship between frequent encounters with 
racism and higher blood pressure among African 
Americans; others found that chronic encounters 
with racism resulted in lower levels of self-esteem 
for African Americans; and another found a positive 
relationship between experiences with racism and 
perceptions of life stress.150 

The trauma imposed on children and their 
parents, especially Black families, must be assessed 
and continually reassessed throughout all decision 
points in the child welfare system. Advocates and 
all professionals in key roles must makes decisions 
informed and balanced by this trauma. Far too often, 
the trauma of separation—or continued separation—
outweighs any actions that run contrary to keeping 
families together. 

The act of removing a 
child from their home, 
family, and community 
is itself traumatic. 
While some may 
consider it a single 
moment in time, for 
children, the trauma 
of being ripped away 
from their parents 
is an experience 
that they relive over 
and over again. The 
intense grief that 
children experience 
after they are forcibly 
separated from their 
parents can result in 
“guilt, post-traumatic 
stress disorder, 
isolation, substance 
abuse, anxiety, low 
self-esteem, and 
despair . . . .”
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Right to Counsel: From the moment an 
investigation commences, parents must 
have a right to, and meaningful access 
to, counsel. This representation should 
be consistent throughout the depen-
dency proceeding in the case. 

�Right to Family Integrity & Association: 
Parents and children facing separation—
and their advocates—should assert First 
and Fourteenth Amendment rights to 
intimate association and family integrity 
in the face of unwarranted government 
intrusion.

Equal Protection: Advocates should 
leverage the Equal Protection Clause, 
which prohibits selective enforcement  
of the law, to challenge policies and 
practices that may be facially neutral  
but have a strong discriminatory effect  
on Black families. 

Challenge Discrimination Under  
Title VI: Advocates should challenge 
discrimination at the front end of the 
child welfare system under Title VI 
of the Civil Rights Act of 1964, which 
prohibits discrimination based on race, 
color, or national origin in programs 
and activities receiving federal financial 
assistance, such as state child welfare 
systems.

1 5

3 7

9

2
6

4
8

Shifting to “Active” Efforts: Federal 
law should replace the vague and 
grossly inadequate “reasonable” efforts 
legal standard with an “active” efforts 
requirement to heighten the effort child 
welfare agencies must make to prevent 
removal. 

Delinking Services from Title IV:  
Policymakers should delink community- 
based services for families from Title IV  
of the Social Security Act and the child 
welfare system. 

Narrowing Definitions of Maltreatment: 
Federal law should require states to 
adopt definitions of child abuse and 
neglect that avoid conflating the 
consequences of poverty with child 
maltreatment. 

Amending Reporting Statutes:  
Federal law should require states to 
move away from universal, centralized, 
and anonymous reporting, toward 
non-universal, confidential, and de- 
centralized reporting of suspected child 
maltreatment. 

Centering Trauma: Federal and state 
legislation, policies, and practices must 
hold systems accountable for the trauma, 
loss, and long-term developmental 
impacts associated with disrupting a 
child’s attachment to her family. 

Naming the institutional racism at the front end of the American child welfare system is 
critically important, but we must also identify disruption strategies and spur action to 
implement them. This section proposes nine strategies to disrupt the unnecessary and 
traumatic forced separation of Black children from their families. 

 Recommended Strategies  

 to Disrupt Institutional Racism  

 in Child Welfare 
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1 
STRATEGY ONE

Ensuring the Right to Counsel Immediately Upon Investigation  
and During Dependency Proceedings

Right to Counsel for Parents 
Establishing an absolute right to counsel for 
parents who are the subject of investigations 
initiated by child welfare agencies could signifi-
cantly reduce and protect against the unnecessary 
involvement of Black families in the child welfare 
system.151 Representation for parents at the first 
moment an investigation commences—upon accep-
tance of a report—would also ensure that Black 
parents’ voices are heard during an investigation, an 
important step in shifting power from agencies to 
families. Importantly, once parents receive counsel, 
they should remain represented throughout the 
dependency proceedings in the case. 

The Need for State and Federal Law 	
Recognition

States vary widely as to whether parents may 
even bring counsel to an investigative meeting 
initiated by a child welfare agency. For example, 
in 2011, in Hawaii an attorney could attend a child 
protective meeting, while in New York an attorney 
was not permitted to attend.152 As of 2019, lawyers 
were still not permitted at New York “child safety 
conferences,” although New York allowed Parent 
Advocates, who are often employed by legal 

offices, to attend.153 In Mississippi, as of 2017, a 
parent could go through the entirety of depen-
dency proceedings—let alone an investigative 
interview—and have their rights to their child 
permanently terminated, without ever receiving 
assistance of counsel.154 These differences reflect 
an overall patchwork of laws governing parents’ 
entitlement to counsel throughout the legal 
proceedings—well after an initial investigation 
has concluded. Ensuring protection of parents 
in investigations would entail statutory changes 
guaranteeing the right to counsel at the earliest 
point possible—including at an investigative 
meeting. The New York City Progressive Caucus, 
for example, has introduced legislation to provide 
counsel to parents at the first point of contact 
during a child welfare investigation.155 

In the absence of state uniformity, advocates 
have also urged uniformity through federal 
action.156 The federal Administration on Children, 
Youth and Families (“ACYF”), an office of ACF, 
has recently called for states to provide parents 
(and children) with “high quality” counsel “at or 
before the initial court appearance in all cases,” 
finding the lack of effective counsel for parents a 
significant impediment to functioning child welfare 
systems.157 Since 2019, ACYF has allowed states to 
claim federal funds to help pay for attorneys repre-
senting parents, as well as certain children, but 
whether that is interpreted to include investiga-
tions remains to be seen.158 Both state and federal 
law should recognize the importance of early 
representation in preventing unnecessary removals, 
and fund that representation accordingly. 

Federal Constitutional Law

To the extent states do not require appointment of 
counsel early as a matter of statute, courts should 
recognize that counsel at the investigation stage 
is critical to protecting parents’ liberty interests. 
The balancing test announced in the Supreme 
Court’s decision in Mathews v. Eldridge governs 

Both state and federal 
law should recognize 
the importance of early 
representation in preventing 
unnecessary removals, and 
fund that representation 
accordingly. 
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analysis of a parent’s right to counsel as a matter 
of due process.159 Under that test, courts consider: 
(1) the private interest that will be affected by the 
official action; (2) the risk of erroneous deprivation 
of the interest through the procedures used, and 
probable value, if any, of additional procedural 
safeguards; and (3) the government’s interest, 
including the fiscal and administrative burdens 
that the additional or substitute procedures would 
entail.160 

In Lassiter v. Department of Social Services, 
the Supreme Court applied these factors but 
rejected a categorical right to counsel for 
parents in termination of parental right (“TPR”) 
proceedings. In deciding the question had to be 
answered case-by-case, the Court emphasized 
“the presumption that an indigent litigant has a 
right to appointed counsel only when, if he loses, 
he may be deprived of his physical liberty.”161 The 
dissenters argued that precedent did not in fact 
consider the threat of incarceration the touch-
stone for the right to counsel, and repeatedly 
underscored the fundamental importance of “the 
interest of a parent in the companionship, care, 
custody, and management of his or her children.”162 
Justice Blackmun pointed out in dissent that the 
“case-by-case approach” entailed “serious dangers 
for the interests at stake and the general admin-
istration of justice,” as it would be difficult, if not 
impossible, for reviewing courts to determine how 
counsel might have changed the outcome of a 
particular case after the fact.163 Nonetheless, courts 
have since applied Lassiter to determine whether 
a parent has the right to appointed counsel in the 
context of dependency proceedings.164

One possible tool to assist advocates 
seeking to establish an early right to counsel for 
parents is therefore to underscore how that right 
would help protect the parent’s physical liberty 
interests during an investigation, and how existing 
processes do not sufficiently protect those 
interests, under the first two Mathews prongs.165 
Advocates should continue to demonstrate that 
removal of one’s child is a life-changing physical 
deprivation. The Lassiter Court acknowledged that 
“[a] parent’s interest in the accuracy and justice 
of the decision to terminate his or her parental 
status is . . . a commanding one,”166 but the Court’s 
decision suggests it did not view severance of the 
legal parent-child relationship as a physical liberty 
deprivation. But even temporary removal of one’s 

child implicates the ability of a parent to be with, 
provide for, and physically nurture their child—all 
of which transcend legal status. Further, advocates 
should highlight that statements made during an 
investigation may expose a parent to potential 
criminal liability, creating an additional risk to a 
parent’s physical liberty.167

		  Investigative interviews conducted by a child 
welfare agency offer inadequate protection to 
guard against these risks.168 For example:

	 •	� Lack of a Miranda-like warning means parents 
unknowingly may make statements exposing 
them to criminal liability.169 

	 •	� Parents may not be aware of their ability 
to end an investigative meeting, believing 
that continuing to participate is in the best 
interests of their family. 

	 •	� Unlike formal proceedings where a parent may 
be on notice that the state is a legal adversary, 
parents may not be aware that declining 
services offered may have legal consequences. 

	 •	� State and agency policies requiring 
a caseworker to refer a parent to law 
enforcement upon statements made during 
the investigation exacerbate the risk of 
criminal liability.

	 •	� Child welfare agencies rely heavily on the 
discretion of individual caseworkers during 
investigations. 

	 •	� Investigative meetings typically lack a 
transcript or impartial overseer, procedural 
safeguards used in other proceedings, such as 
the TPR proceedings at issue in Lassiter. 

	 •	� Parents who make statements at an investi-
gative meeting may have their name put on 
a State Central Registry as a child abuser, 
which can have consequences for the parent’s 
employment.170 Seven states plus the District 
of Columbia require only the lowest standard—
“some credible evidence”—for this to occur.171 

	 •	� A court has no way of making even a discre-
tionary appointment of counsel prior to the 
investigative phase. Later appointment, if after 
removal, may be too late.172 
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Finally, early appointment of counsel for 
parents subject to investigation is in the interest 
of state and local agencies under the third prong 
of Mathews. Agencies have an interest in avoiding 
erroneous removals, both because any removal, 
even temporary, is extremely traumatic for 
children and families, and because removal and 
placement of a child costs the agency significant 
funds. Advocates should demonstrate that the 
funds expended by a state during removal and 
placement, especially for those removals later 
reversed, far exceed those needed for having 
counsel available during investigations. 

State Constitutional Law

Advocates may have the opportunity to establish 
a right to counsel for parents involved in an 
investigation in states that have embraced a more 
expansive right to counsel for parents than that 
identified by the U.S. Supreme Court. Several 
state courts have declined to follow Lassiter on 
state law grounds.173 For example, the Supreme 
Court of Hawaii has held that indigent parents are 
guaranteed the right to court-appointed counsel in 
TPR proceedings under the Hawaii Constitution—
largely applying the Lassiter dissents.174 That 
court more recently significantly strengthened the 
right, holding that counsel must be appointed for 
parents as soon as the state files a case seeking 
even family supervision, let 
alone foster care custody, and 
the failure to do so violated 
due process guarantees 
under the Hawaii Constitu-
tion.175 Others have at least 
identified the right to consult 
an attorney during an inves-
tigation, without explicitly 
holding that the attorney 
must be provided by the 
state for indigent parents.176 
Of course, for an indigent 
parent, having the oppor-
tunity to consult a lawyer is 
only meaningful if that lawyer 
is appointed.

Right to Counsel for Children 
All parties involved in the system—including the 
children the system purports to protect—should 
have legal representation to further reduce unnec-
essary removals.177 As advocates like Shanta Trivedi 
have pointed out, “[l]awyers for both parents and 
children would be able to advance arguments 
regarding all harms that a court should consider and 
provide information regarding the efforts the state 
made prior to removal.”178 These arguments would 
encourage courts to consider both the emotional 
and psychological harms that children experience 
upon removal—including how these harms are 
disproportionately and differently experienced 
by Black children.179 They would also encourage 
courts to grapple with the harms of foster care 
itself, such as frequent moves among unstable 
settings, placements in restrictive congregate 
environments, lack of access to mental health care, 
and harmful outcomes upon exiting or “aging out” 
of the system.180 Counsel for children and parents 
alike can effectively urge courts to constantly 
balance concerns for child safety with the trauma 
of family separation and the harms imposed by the 
out-of-home foster care system itself. 

Despite the benefits of early appointment 
of counsel for children, many states do not 
afford a fulsome right to counsel for children 
throughout all dependency proceedings. Children, 

especially those who may 
face institutionalization upon 
removal—and therefore 
significant restrictions of their 
physical liberty—have strong 
arguments for their right 
to counsel in the context of 
early proceedings leading to 
removal decisions. Children 
should therefore have equal 
access to high-quality legal 
representation early in depen-
dency proceedings.

Counsel for children 
and parents alike 
can effectively urge 
courts to constantly 
balance concerns 
for child safety with 
the trauma of family 
separation and the 
harms imposed by 
the out-of-home 
foster care system 
itself.
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2	
STRATEGY TWO

Urging Courts to Recognize the Fundamental Right to  
Family Integrity and Association

The right to security in one’s family is consti-
tutionally protected by the First Amendment 
right to intimate association and the Fourteenth 
Amendment right to family integrity. Parents, 
children, and their advocates should assert 
these constitutional rights in the face of unwar-
ranted and invasive surveillance and investigation 
practices at the front end of the child welfare 
system. Both the associational rights guaranteed 
by the First Amendment and the right to family 
integrity protected by the Fourteenth Amendment 
should operate to protect familial relationships 
from unwarranted government intrusion by child 
welfare agencies. 

Though courts consistently recognize and 
protect these rights, the child welfare system 
continues to regularly separate children from 
their families, and these routine family separa-
tions disproportionately target and disrupt 
Black families. Furthermore, many of the family 
separations and investigations effected by child 
welfare agencies are unwarranted intrusions—as 
children are removed from their homes by child 
welfare workers due to racial biases and circum-
stances related to poverty, and families routinely 
investigated on the basis of anonymous reports 
of neglect or abuse that are later found to be 
meritless. Parents and children facing separation—
and their advocates—should assert their First 
and Fourteenth Amendment rights in the face 
of unwarranted government intrusion into family 
relationships carried out by child welfare agencies.

The First Amendment Right to 
Intimate Association
Family relationships are protected by the First 
Amendment right to intimate association.181 While 
not all private relationships are so protected, 
the Supreme Court explained in Roberts v. U.S. 
Jaycees that familial relationships exemplify the 

criteria of an intimate relationship entitled to First 
Amendment protection.182 The Court in Roberts 
also held that the level of constitutional protection 
afforded to an intimate relationship depends on the 
nature of the relationship at issue and the extent to 
which the protected relationship is at stake.183 

Under Roberts, a First Amendment intimate 
association claim requires an inquiry into the 
nature of the relationship at issue and the level 
of government intrusion into that relationship. 
The appropriate level of scrutiny to apply to the 
government action depends on this inquiry.184 
Because family relationships are considered 
the epitome of intimate relationships entitled 
to constitutional protection, the heart of any 
claim against a child welfare agency is the level 
of government interference with that relation-
ship.185 Courts have developed varying approaches 
applying Roberts to determine the level of consti-
tutional protection for an intimate relationship, 
based on the level of government interference. For 
example, the Sixth Circuit applies strict scrutiny 
where there has been “direct and substantial 
interference” with the associational right.186 The 

Because family relationships 
are considered the epitome 
of intimate relationships 
entitled to constitutional 
protection, the heart of 	
any claim against a child 
welfare agency is the level 	
of government interference 
with that relationship.
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Tenth Circuit requires 
a showing of intent to 
interfere with the right to 
intimate association.187 The 
Fifth Circuit applies strict 
scrutiny to government 
action that infringes upon 
the right to intimate associ-
ation protected by the First 
Amendment, without any 
threshold inquiry into the 
level of intrusion.188

First Amendment 
intimate association claims 
have been brought to 
challenge actions taken by 
child welfare workers that 
prohibit or restrict contact 
between family members.189 District courts in these 
cases have similarly applied various standards 
when assessing whether the government action 
violated the parents’ First Amendment right to 
intimate association. In Doe v. Fayette County 
Children and Youth Services, the court addressed 
a First Amendment intimate association claim 
challenging a safety plan that prohibited 
contact between a father and his children prior 
to his completion of a sex offender treatment 
program.190 The court recognized that “where a 
governmental regulation substantially interferes 
with close familial relationships, the most exigent 
level of inquiry—strict scrutiny is applied.”191 In 
this case, the court reasoned that because the 
relationship at issue was a familial one, and 
the government intrusion into that relationship 
through the complete prohibition of contact 
for an indefinite period of time was substantial, 
strict scrutiny applied. The court held that the 
safety plan was not narrowly tailored to address 
the state’s compelling interest in protecting his 
children and therefore violated the father’s First 
Amendment rights.192

Advocates for children have also asserted 
intimate association claims on behalf of children 
in the foster care system.193 In Brian A. ex rel. 
Brooks v. Sundquist, for example, a plaintiff class 
consisting of all foster children who were or would 
be in the custody of the Tennessee Department 
of Child Services alleged, among other things, 
that the state’s systemic actions and inactions 
violated their First Amendment right to intimate 

association.194 Specifically, 
the plaintiffs argued that 
the state violated their 
First Amendment associa-
tional rights when it failed 
to facilitate appropriate 
family visits between 
children and their siblings, 
or parents, and failed to 
develop appropriate family 
reunification plans, unnec-
essarily keeping children 
apart from their families for 
longer than necessary.195 
The court recognized the 
First Amendment right 
to intimate association 
asserted by the plaintiff 

class of children, and accepting the facts alleged, 
denied the defendant’s motion to dismiss the First 
Amendment claim.196 

Because the exact inquiry governing 
an intimate association claim varies, a First 
Amendment intimate association claim should 
be framed based on precedent in the relevant 
jurisdiction. Advocates should first show that 
the government intrusion on the parent-child 
relationship is a substantial enough burden to 
warrant strict scrutiny.197 If strict scrutiny applies, 
advocates should then show that the child welfare 
agency’s actions were not narrowly tailored to 
address the compelling government interest in 
protecting the child,198 or that less restrictive 
methods would advance the same interest.199 As 
discussed above, scientific evidence shows that 
children can suffer lifelong adverse consequences 
as a result of trauma stemming from temporary 
separations from their families, government 
surveillance, and child welfare investigations.200 
Evidence of the known trauma of family separation 
can help amplify these claims. 

The First Amendment right to intimate 
association may be a powerful tool to challenge 
government intrusion into family relationships in 
the name of the well-being of the child. Strength-
ening this right could be used to disrupt the front 
end of the child welfare system by challenging 
intrusive investigation and removal practices that 
interfere with the parent-child relationship.

The First Amendment 
right to intimate 
association may be 
a powerful tool to 
challenge government 
intrusion into family 
relationships in the 
name of the well-being 
of the child. 
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The Fourteenth Amendment 
Family integrity has also been recognized as a 
fundamental liberty interest under the Fourteenth 
Amendment.201 The Supreme Court has identified 
this liberty interest as underpinning parents’ right 
to retain custody and control over the upbringing 
of their children, barring a finding of parental 
unfitness by the courts.202 While this fundamental 
liberty interest has long been recognized by the 
courts, the level of scrutiny triggered by a violation 
of the right to family integrity is not settled. In 
Troxel v. Granville, the Supreme Court decided 
that a Washington state statute dictating third-
party visitation rights unconstitutionally violated 
a mother’s fundamental liberty interest in the care 
and upbringing of her children.203 The Troxel Court 
did not, however, clearly articulate the level of 
scrutiny it applied in rendering its decision. 

As a result, lower courts have applied varying 
levels of scrutiny in cases alleging a violation of 
the fundamental right to family integrity. Several 
circuits have applied rational basis scrutiny to 
alleged violations of this right, reasoning that 
the right is subject to reasonable regulations, 
and asking whether the infringement is rationally 
related to a legitimate government interest.204 
The Ninth Circuit has applied both strict scrutiny 
and rational basis review in cases asserting a 
family integrity claim, with the level of scrutiny 
varying based on the nature of the government 
infringement.205 In Doe v. Heck, the Seventh 
Circuit recognized that some heightened level of 
scrutiny was warranted and applied the Fourth 
Amendment’s “reasonableness test” used to 
evaluate whether a search or seizure performed 
by the government was reasonable.206 The test 
for reasonableness considers “(1) the nature of 
the privacy interest upon which the action taken 
by the State intrudes; (2) the character of the 
intrusion that is complained of; (3) the nature and 
immediacy of the governmental concern at issue; 
and (4) the efficacy of the means employed by the 
government for meeting this concern.”207 

In the child welfare context, parents have 
asserted the right to family integrity in attempts 
to retain custody over their children.208 In one 
of those cases, the right has been framed as a 
parental interest in conflict with the best interest 
of the child.209 The Supreme Court, however, has 
recognized that parents and children share a 

vital interest in the familial relationship, and their 
interests in maintaining a family unit should not be 
viewed as divergent until there has been a finding 
of parental unfitness.210 In Troxel, Justice Stevens 
stated in dissent that while the Court had not yet 
had the opportunity to explain the nature of the 
child’s interest in “preserving established familial 
or family-like bonds,” it seemed likely that children, 
like their parents, have an independent interest in 
preserving their families.211 

Recently, the idea that children have an 
independent liberty interest in family integrity has 
gained momentum in the context of the separation 
of immigrant families at the Southwestern border. 
Several cases brought by child plaintiffs have 
successfully asserted that the forcible separation 
of their families at the border deprived children 
of their fundamental liberty interest in family 
integrity.212 As with First Amendment claims, the 
science and other evidence of the trauma of family 
separation—even when short-lived—can further 
strengthen these claims. 

Advocates should consider the utility of 
Fourteenth Amendment family integrity claims to 
disrupt the front end of the child welfare system. 
These claims could urge courts to recognize that 
both children and parents have a strong interest 
in family integrity. This recognition could help 
reframe the decision-making processes during the 
investigation, intervention, and removal stages of 
child welfare inquiries, and give proper weight to 
the child’s interest in remaining with their family.

As with First 
Amendment claims, 
the science and other 
evidence of the trauma 
of family separation—
even when short-lived—
can further strengthen 
these claims. 
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3	
STRATEGY THREE

Challenging Discrimination Under an  
Equal Protection Legal Theory 

The Equal Protection Clause of the Fourteenth 
Amendment recognizes that citizens are entitled 
to equal protection of the laws. Among other 
types of discrimination, the Equal Protection 
Clause prohibits the selective enforcement of the 
law, including the decision to conduct heightened 
surveillance or to open an investigation, based on 
race.213 A plaintiff may make out such a claim by 
showing either (1) that a law or policy contains 
an express racial classification that singles out 
the person’s race for disfavored treatment,214 or 
(2) a facially neutral law or policy was selectively 
enforced against members of the plaintiff’s race 
in an intentionally discriminatory manner.215 Equal 
protection claims could be a powerful tool to 
apply law from the policing context to the surveil-
lance experienced by Black families at the front 
end of the child welfare system. 

Regardless of the chosen theory, a purpose or 
intent to discriminate is an essential element of an 
Equal Protection Clause violation.216 This means 
that the decision maker must have “selected or 
reaffirmed a particular course of action at least 
in part because of, not merely in spite of, its 
adverse effects upon an identifiable group.”217 

This requirement, however, does not require 
that the plaintiff show that race was “the sole, 
predominant, or determinative factor in a[n] . . . 
enforcement action” or that the discrimination was 
based on “ill will, enmity, or hostility.”218 Rather, 
state action violates the Equal Protection Clause 
so long as “a discriminatory purpose has been a 
motivating factor” in the challenged action.219 

In the clearest cases, a showing of discrimi-
natory intent can be made with direct evidence 
that an enforcement decision was based on a 
person’s race, such as an admission from a state 
official that race is used as a proxy for heightened 
criminality. More frequently, however, the plaintiff 
must rely on circumstantial evidence of intent to 
prove their case. Statistical evidence showing a 
glaring pattern of racial disproportionately is one 
powerful category of circumstantial evidence, 
and has even in rare cases been “accepted as 
the sole proof of discriminatory intent under the 
Constitution” where the disparity is sufficiently 
“stark.”220 For instance, in Washington v. Davis, 
the Supreme Court noted that in jury cases, “the 
total or seriously disproportionate exclusion of 
Negroes from jury venires may for all practical 
purposes demonstrate unconstitutionality because 
in various circumstances the discrimination is very 
difficult to explain on nonracial grounds.”221 

More typically, the plaintiff must come 
forward with at least some other evidence of 
discriminatory intent beyond evidence of statis-
tical disproportionality. Examples of other types 
of circumstantial evidence that a plaintiff may 
use include “suspicious timing or inappropriate 
remarks, or comparative evidence of systemati-
cally more favorable treatment toward similarly 
situated [individuals] not sharing the protected 
characteristic . . . .”222 

A number of high profile cases challenging 
racially discriminatory investigative and surveil-
lance practices in the criminal legal context have 
resulted in favorable judgments or settlements. In 

A number of high profile 
cases challenging racially 
discriminatory investigative 
and surveillance practices 
in the criminal legal context 
have resulted in favorable 
judgments or settlements. 
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one high profile case, Floyd v. City of New York, 
the U.S. District Court for the Southern District 
of New York found that the New York City Police 
Department had engaged in a widespread practice 
of unconstitutional and racially discriminatory 
“stops and frisk” actions.223 There, the plaintiffs 
showed discriminatory intent through a combi-
nation of detailed statistical evidence of dispro-
portionality in the stops as well as evidence that 
the police targeted young African American and 
Latino men because of their representation in 
crime statistics.224 In another class action case, 
Melendres v. Arpaio, the U.S. District Court for 
the District of Arizona found after a weeks-long 
bench trial that Sheriff Joe Arpaio and his agency 
violated the Equal Protection Clause by engaging 
in racial profiling and illegal detentions to target 
Latinos.225 There, the court relied on evidence 
including statistical studies, racially charged emails 
disparaging Latinos, and a failure to evaluate and 
monitor officers’ conduct for racial profiling.226

Although fewer and farther between, some 
analogous cases have been brought in the child 
welfare system to challenge discriminatory policies 
and practices, including at the front end of the 
system. For instance, in People United for Children, 
Inc. v. City of New York, a case that ultimately 
settled, the plaintiffs alleged that New York City 
violated the Equal Protection Clause by targeting 
African American parents and guardians when 
making decisions to remove children from their 
parents’ homes.227 In denying the defendants’ 
motion to dismiss, the court cited plaintiffs’ 
disproportionality statistics indicating “that a vast 
majority of children in foster care in New York 
City are African American, and that the likelihood 
of remaining in foster care is much greater for an 
African American child than for a white child.”228 
The court concluded that “the statistical disparity 
alleged by plaintiffs” combined with “other 
allegations in th[e] complaint which also raise[d] 
an inference of intentional discrimination” were 
“sufficient to survive” the defendants’ motion to 
dismiss.229 Cases such as People United show that 
equal protection litigation can be a potentially 
powerful tool in challenging policies and practices 
that may be facially neutral but still unlawfully 
discriminate against Black families. 

In addition, advocates should also consider 
asserting that a child welfare system’s deliberate 
indifference to racial disproportionality at the front 

end, and the harms that result, rises to the level 
of intentional discrimination to support an equal 
protection claim. Under the Supreme Court’s ruling 
in City of Canton, Ohio v. Harris, intent on the part 
of the government may be inferred when a failure 
to train agency employees “amounts to deliberate 
indifference” of the constitutional rights of those 
individuals the employees interact with.230 Thus, 
the Court held that municipalities may be held 
liable when a “deliberate choice to follow a course 
of action is made from among various alterna-
tives.”231 Scholars and advocates Edgar Cahn and 
Cynthia Robbins contend that under this standard, 
in the context of an equal protection claim 
challenging racial disproportionality in the juvenile 
justice system, an argument may be made that 
“when official decision-makers have had formal 
notice of alternatives that are less costly and yield 
significant, sustained effects that have been repli-
cated or have earned designation as promising 
or exemplary, the failure to use these alternatives 
would constitute ‘intentional disregard’ of injury to 
the fundamental constitutional rights for youth of 
color in the juvenile justice system.”232 

To analogize the front end of the child welfare 
system to the arguments raised in the juvenile 
justice context, advocates could argue that: (1) the 
front-end system in a particular jurisdiction has 
documented disproportionate contact with Black 
children or families; (2) the disparity cannot be 
explained by race-neutral factors such as substan-
tiated abuse or neglect; (3) contact with the 
front-end system causes injuries to children and 
families; and (4) the jurisdiction has been made 
aware of effective, less costly alternatives to the 
existing system that would reduce that dispro-
portionality.233 To be successful under this theory, 
advocates should show that officials have been 
put on notice of both the disproportionate impact 
of the front-end policies and the effective and 
less costly alternatives that exist.234 Once there is 
formal notice of alternatives that would reduce 
racial disproportionality, the decision-makers’ 
failure to implement such alternatives—like the 
failure to train in Canton—may rise to the level of 
intentional discrimination under a deliberate indif-
ference theory.235
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4 
STRATEGY FOUR

Challenging Discrimination Under Title VI  
of the Civil Rights Act 

Title VI of the Civil Rights Act of 1964, 42 U.S.C. 
§ 2000d, which prohibits discrimination based 
on race, color, or national origin in programs and 
activities receiving federal financial assistance, is an 
additional tool available to combat racial discrimi-
nation at the front end of the child welfare system. 

Title VI has been interpreted by the Supreme 
Court to include an implied private right of action 
for litigants to enforce the statute’s prohibition 
against intentional discrimination.236 In addition, 
however, Title VI authorizes federal agencies to 
issue regulations prohibiting disparate impact 
discrimination as well. For example, HHS, which 
oversees child welfare systems, has implemented 
regulations prohibiting the use of “criteria or 
methods of administration which have the effect 
of subjecting individuals to discrimination because 
of their race, color, or national origin” or “have 
the effect of defeating or substantially impairing 
accomplishment of the objectives of the program 
as respect[s] individuals of a particular race . . . .”  
See 45 C.F.R. § 80.3(b)(2); See also 45 C.F.R. § 
80.3(b)(3) (emphases added).237

Applying Title VI to disparate impact cases 
against recipients of federal funds is more 
complex. In 2001, the Supreme Court held in 
Alexander v. Sandoval that there was no implied 
private right of action to enforce federal disparate 
impact regulations promulgated under Title VI.238 
Instead, the Court held that Title VI’s provision 
allowing federal agencies to issue those regula-
tions only allowed the agencies themselves to 
take action to enforce the prohibition on disparate 
impact discrimination, including by cutting 
funding to the federal program.239 Thus, private 
litigants may sue to enforce regulations issued 
under Title VI’s prohibition of intentional discrimi-
nation only.240 The proof required for these claims 
is therefore similar to the proof discussed above 
for equal protection claims.241

Federal agencies must continue to enforce 
disparate impact regulations. In the child welfare 

context, HHS and ACF promulgate regulations 
and policy governing Title IV-B and IV-E agencies, 
while the Department of Justice (“DOJ”) is 
responsible for enforcing Title VI across federal 
funding agencies.242 HHS and DOJ therefore have 
a mandate to ensure that state court systems and 
child welfare agencies comply with Title VI and its 
implementing regulations. This includes ensuring 
that child welfare agencies do not manage their 
reporting systems, conduct investigations, and 
remove children from their homes in a manner 
that disproportionately impacts Black children 
and families. Importantly, individuals who believe 
they have experienced discrimination in the child 
welfare system may submit complaints to HHS’s 
OCR, which may refer a case to DOJ for further 
enforcement.243 

Shortly before the end of the Trump Admin-
istration in January 2021, DOJ sent to the Office 
of Management & Budget for review a draft 
proposed final rule that, if put into effect, would 
have barred cases of disparate impact (including 
investigations) under Title VI across the board, 
permitting only cases of intentional discrimina-
tion.244 The “midnight rule” was issued in draft 

Title VI is a critical tool to 
disrupt institutional racism 
in the child welfare system, 
as every state system 
receives federal funding 
and is therefore subject to 
the federal government’s 
non-discrimination rules. 
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form without the public notice and comment 
typically required for rule changes, and no text 
of the proposed rule had been posted to the 
public.245 On January 20, 2021, the Biden Adminis-
tration issued a “regulatory freeze” to ensure that 
the administration had the opportunity to review 
any new or pending rules, and the draft proposed 
final rule has not since been published in the 
Federal Register.246 The Biden Administration has 
since affirmed its intent to enforce prohibitions 
on disparate impact discrimination, at least in the 
housing and environmental contexts.247 Thus, there 
appears to be a robust opportunity to trigger 
OCR investigations into front-end child welfare 
practices that have a clear disproportionate 
impact on Black families and defeat or substan-
tially impair the family preservation objectives of 
the federal scheme. 

Title VI is a critical tool to disrupt institutional 
racism in the child welfare system, as every state 
system receives federal funding and is therefore 
subject to the federal government’s non-discrim-
ination rules. The Biden Administration should 
fully enforce the long-standing protections 
against disparate impact discrimination, including 
where child welfare systems disproportionately 
impact Black families at the front end. Meanwhile, 
advocates should continue to marshal strategies 
and evidence to establish intentional discrimi-
nation under both the Equal Protection Clause 
and Title VI. Advocates should also consider 
submitting thoroughly documented complaints 
of discrimination to OCR for investigation and 
enforcement. 

5 
STRATEGY FIVE

Changing “Reasonable” Efforts to Avoid Removal  
to “Active” Efforts 

Another recommendation to reduce the number 
of Black children unnecessarily removed from their 
homes is to ensure, both in law and in practice, that 
child welfare agencies demonstrate that they have 
“actively” tried to keep families together in order to 
legally justify removal (and as a condition for states 
to receive federal funding).248 The child welfare 
system must appreciate the importance of keeping 
Black families together in the same way that it 
values keeping other families together. Currently, 
under AACWA, a child welfare agency must show 
that it made “reasonable efforts” to preserve a 
family before a child is removed and in order to 
receive federal funds.249 “Reasonable efforts” 
was left undefined and vague in federal law.250 
According to ACF’s Child Welfare Policy Manual, 
a federal definition of “reasonable efforts” was 

considered contrary to the intent to have courts 
consider whether the agency made reasonable 
efforts on a case-by-case basis, and a definition 
was considered too broad to be effective.251

The only touchstone courts have to determine 
whether an agency made reasonable efforts, 
however, is to consider the child’s health and 
safety as paramount.252 Additionally, in making 
a reasonable efforts determination, judges may 
consider whether a family’s service plan was appro-
priately tailored, how the agency assessed services 
to provide the family, and any efforts taken to 
overcome obstacles to obtaining services.253 

States that have attempted to define the 
“reasonable efforts” standard have not success-
fully clarified exactly what an agency must 
do to comply with the law. The Child Welfare 
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Information Gateway sets forth the reasonable 
efforts laws for each state, explaining that “[t]
he statutes in most States use a broad definition 
of what constitutes reasonable efforts. Generally, 
these efforts consist of accessible, available, and 
culturally appropriate services that are designed 
to improve the capacity of families to provide 
safe and stable homes for their children.”254 For 
example, New Hampshire defines reasonable 
efforts as “services to the family that are acces-
sible, available, and appropriate,” while Ohio 
requires only “relevant services provided by the 
child welfare agency to the family of the child.”255

Despite the lack of federal and state clarity in 
defining reasonable efforts, a “reasonable effort” 
to preserve a family and prevent the profound 
trauma of separation and removal is grossly inade-
quate, especially given the disparities in removal 
and separation impacting Black families. 

Borrowing from the heightened standard 
required under the Indian Child Welfare Act 
(“ICWA”), “active efforts” should be required in all 
states, and would help prevent the alarmingly high 
number of Black families that are broken up every 
day by the child welfare system. Respecting the 
brutal history of forced separation and assimilation 
of American Indian and Alaska Native children and 

families and the tribal sovereignty interests driving 
ICWA, federal regulations have defined active 
efforts as “affirmative, active, thorough, and timely 
efforts intended primarily to maintain or reunite 
an Indian child with his or her family.”256 Prior to 
removing a child from their home, the agency must 
demonstrate that active efforts “have been made 
to provide remedial services and rehabilitative 
programs designed to prevent the breakup of the . 
. . family and that these efforts have proved unsuc-
cessful.”257 Undoubtedly, active efforts require far 
more action by the child welfare agency to prevent 
removal and must be made universal.258 

“[A]ctive efforts” should be 
required in all states, and would 
help prevent the alarmingly 	
high number of Black families 
that are broken up every day 	
by the child welfare system.

6 
STRATEGY SIX

Delinking Community-Based Services for Families from Title IV 

Services to support and preserve families in their 
communities are largely unavailable or inacces-
sible in the United States.259 In fact, those services 
and funding for services are usually not available 
unless a family becomes wrapped up in the child 
welfare system. For Black families, this means 
that accessing services requires the coercive and 
traumatic interference and surveillance from the 
same agency that removes their children at an 

alarming and disproportionate rate. By the time 
families consider “prevention” programs, the 
trigger for system involvement has already been 
set in motion. 

As discussed above, the 2018 Family First 
legislation seeks to overhaul federal child welfare 
financing by giving states the option to use funds 
previously reserved for maintaining children in 
foster care for prevention services that include 
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mental health, substance abuse, and in-home 
parent skill-based programs. While FFPSA may be 
a start to increase the provision of some services 
to some children and families, advocates should 
consider legislation that would ensure provision of 
services that address issues of poverty, housing, 
income supports, 
child care, and other 
necessary services for 
children and families, 
apart and delinked 
from Title IV-E and the 
child welfare system. In 
making a similar recom-
mendation, Emma 
Williams, author of an 
Honors thesis focused 
on reconceptualizing 
child welfare, explained, 
“[t]he interwovenness 
of these systems [family 
regulation system and 
policing system] is 
concerning, especially 
in light of the fact that 
individuals who reach 
out to social services seeking help may end up 
referred into punitive [child welfare] interventions. 
In this way, individuals are criminalized as a result 
of seeking help.”260 

The National Academies of Sciences, 
Engineering, and Medicine produced a roadmap 
to reducing child poverty in the United States, and 
many of its recommendations could help provide 
families with services and supports without 
unnecessarily involving the child welfare system. 
These supports could include: an expansion of the 
Earned Income Tax Credit (“EITC”) and the Child 
and Dependent Care Tax Credit (“CDCTC”); an 
increase in the minimum wage; a child allowance 
designed to expand the reach of the Child Tax 
Credit; expansion of the Supplemental Nutrition 
Assistance Program (“SNAP”) and housing 
voucher programs; and elimination of the restric-
tions on certain immigrants obtaining public 
benefits by the 1996 welfare reforms.261 

In March 2021, President Biden signed the 
American Rescue Plan, which provides temporary 
improvements to the Child Tax Credit, the EITC, 
and the CDCTC. Improvements include expanding 
the Child Tax Credit, allowing families to offset 

$3,000 per child ($3,600 per child under age 
6); expanding the CDCTC, by making it fully 
refundable and increasing the maximum benefit; 
and expanding the EITC by removing the upper 
age limit and lowering the lower age limit to 19.262 
These changes offer the possibility of providing 

more direct cash 
payments to poor 
families who need 
them.263 Nevertheless, 
these changes are 
temporary. We are 
hopeful that advocates 
will continue calling 
for Congress and 
President Biden to 
make these improve-
ments permanent. In 
addition to continuing 
to develop ways to 
provide cash assistance 
to families, the federal 
government and states 
must improve access 
to physical and behav-
ioral health services as 

well as affordable child care. Community-based 
organizations must also receive adequate funding 
so they can help families obtain adequate housing, 
transportation, and other basic needs.264

Finally, states and municipalities should 
consider programs to provide pre-petition legal 
services to indigent families prior to the initi-
ation of formal dependency proceedings.265 
These services should be independent from the 
child welfare agency, should not rely on referrals 
from the agency for locating families in need of 
services, and should not result in any additional 
monitoring of the family by the agency. Recog-
nizing the impact that a family’s civil legal 
needs have on child welfare proceedings, ACF 
has recently advocated for the development of 
civil legal advocacy programs to address family 
needs that could result in removal of a child if 
unaddressed—such as public benefits, housing, 
and special education.266 These programs should 
both use multi-disciplinary models to address 
family needs as they arise and provide direct 
representation during any investigation. 

Advocates should consider 
legislation that would 
ensure provision of services 
that address issues of 
poverty, housing, income 
supports, child care, and 
other necessary services for 
children and families, apart 
and delinked from Title IV-E 
and the child welfare system.
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7 
STRATEGY SEVEN

Reimagining Federal Abuse and Neglect Definitions

Legal definitions of child abuse and neglect are 
broad, vague, and inconsistent across states. The 
statutory use of general terms like “maltreatment,” 
“harm,” abuse,” “neglect,” and “suspicion” …
without operational definitions places a significant 
level of discretion with mandatory reporters and 
child welfare workers and allows bias to infect 
decision-making. Among other problems, this 
discretion allows reporters and agency workers 
to superimpose their own cultural values on the 
values of the families reported. This also leads to 
inconsistency across states—as certain acts can 
be grounds for family separation in one state, 
while those same acts would not warrant an 
investigation in others—and even within systems 
as individual decision makers consider similar fact 
patterns. The exercise of discretion by mandatory 
reporters and child welfare workers is often 
plagued with issues stemming from implicit biases 
and a lack of appropriate training, significantly 
contributing to the disproportionate investigation 
and separation of Black families.267

CAPTA contains the following federal defini-
tions of abuse and neglect, differentiating the two 
by defining abuse as “acts” and neglect as the 
“failure to act”: “any recent act or failure to act on 
the part of a parent or caretaker, which results in 
death, serious physical or emotional harm, sexual 
abuse or exploitation;” or “an act or failure to 
act which presents an imminent risk of serious 
harm.”268 CAPTA sets these definitions as the 
minimum acts a state must identify as child abuse 
or neglect in order to receive federal funding for 
the provision of child welfare services.269 With 
an extremely broad minimum defined by federal 
statute, states have adopted varying definitions 
of abuse and neglect. While some states have 
narrowed their definitions and included meaningful 
exclusions, others have adopted definitions that 
are, troublingly, both broad and vague. In some 
states, the definitions of neglect and abuse have 
even been conflated, where neglect is listed as a 
type of abuse, or the two are defined collectively 
instead of distinctly.270 

Federal legislators should consider removing 
the entire category of neglect from CAPTA, 
with the possibility of defining circumstances of 
“extreme neglect” within the definition of child 
abuse. Additionally, federal law should require 
states to adopt definitions that, at a minimum, 
avoid conflating the consequences of poverty with 
neglect, by excluding conditions or circumstances 
related to poverty or a lack of financial resources. 
By clarifying and narrowing the federal defini-
tions that trigger the receipt of federal funding 
for states, federal law likely would incentivize 
many states to adopt modified and more circum-
scribed definitions of abuse and neglect. These 
limitations would themselves limit the discretion 
of mandatory reporters and child welfare workers, 
and could lower the risk that racial stereotypes 
and implicit biases would result in the dispropor-
tionate removal of Black children. 

Notably, some states have crafted definitions 
of child abuse and neglect that already include 
these proposed changes. These definitions can 
serve as a powerful tool to guide the amendment 
of the current federal definitions. For example, a 
number of state definitions of abuse and neglect 
exclude circumstances directly related to a 
lack of financial resources.271 Iowa defines child 

The statutory use of general 
terms like “maltreatment,” 
. . . without operational 
definitions places a 
significant level of discretion 
with mandatory reporters 	
and child welfare workers 	
and allows bias to infect 
decision-making. 
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abuse as: “[t]he failure on the part of a person 
responsible for the care of a child to provide for 
the adequate food, shelter, clothing, medical or 
mental health treatment, supervision, or other 
care necessary for the child’s health and welfare 
when financially able to do so or when offered 
financial or other reasonable means to do so.”272 
This definition distinguishes between the lack 
of financial resources to provide for a child, and 
the willful failure to use available resources when 
financial resources are not a barrier to provide 
appropriate care for a child. Louisiana’s statute 
similarly provides that, “the inability of a parent or 
caretaker to provide for a child due to inadequate 
financial resources shall not, for that reason alone, 
be considered neglect.”273 

The explicit exclusion of the conditions of 
poverty from neglect definitions should encourage 
the availability of community services that can 
assist families in need, rather than calling on the 
child welfare system to do so and subjecting 
families to coercive surveillance, investigations, 
and separations. This proposed exclusion would 
shift the response to conditions of poverty away 
from investigations and removals and toward 
the provision of services, such as mental health 

services, housing support, and transportation. 
Combining this proposed exclusion with the 
availability of federal funding under Title IV-E for 
differential response programs would magnify 
this shift.274 These measures could preclude many 
children—and especially Black children—from 
entering the system as a result of family poverty 
and provide families with the support needed to 
remain together.

Additionally, federal law 
should require states to 
adopt definitions that, at a 
minimum, avoid conflating 
the consequences of poverty 
with neglect, by excluding 
conditions or circumstances 
related to poverty or a lack 	
of financial resources.

8 
STRATEGY EIGHT

Identifying Changes to Mandated Reporting Statutes that  
Reduce the Surveillance of Black Families 

As discussed, mandated reporting is a critical 
front-end point that triggers the involvement of 
Black children and families with the child welfare 
system. The circumstances under which a reporter 
must, or may, report potential child maltreatment 
vary by state. Typically, a report must be made 
when the reporter suspects or has reason to 
believe that child maltreatment has occurred. 

The reporting process usually involves 
a telephone call to either a decentralized or 
centralized hotline. A decentralized system 
involves calls into a local or regional child welfare 
office, whereas a centralized system requires 
reports be made to a central hotline that receives 
reports from all over a particular jurisdiction.275 
These centralized structures screen in a signifi-
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cantly higher percentage of reports for investi-
gation when compared to systems with decen-
tralized structures.276 The decentralized systems 
have significantly lower percentages of cases 
screened in for investigation and significantly 
lower screened-in report rates.277 

Approximately forty-seven states require 
reporting by desig-
nated reporters that 
include professionals, 
such as social workers, 
healthcare workers, 
teachers and school 
personnel, and thera-
pists.278 Eighteen states 
and Puerto Rico require 
universal reporting: 
every adult in the state is 
required by law to report 
a suspicion or belief 
of child maltreatment, 
regardless of their 
familiarity or experience 
with children or their 
knowledge of what 
constitutes abuse or neglect.279 Only nineteen 
states require reporters to give their name and 
contact information when making a report.280 

Reporting requirements have been used as 
a system of surveillance, power, and control over 
Black families and as a means to discredit the 
ability of Black parents to care for their children.281 
Recognizing a key problem with mandated 
reporting, Diane Redleaf, Co-Chair of United 
Family Advocates, wrote, “[h]otline reporters 
generally do not fret over the potential impact of 
their calls on the accused. They reasonably expect 
[CPS] authorities to competently investigate each 
case and accurately assign blame.”282 Unfortu-
nately, misplaced allegations are not infrequent. 
For example, federal data indicates that 56.3% of 
calls screened in for investigation of abuse and 
neglect were unsubstantiated.283 

In universal reporting states, every adult is 
recruited to be part of a government surveil-
lance system that disproportionately impacts, 
in particular, women of color and serves to 
distort women’s ability to mother without fear 
of the surveillance and potential removal of their 
children.284 Adding to the problems posed by 
universal reporting, anonymous reporting enables 

reporters to call in reports without being acces-
sible for follow-up conversations or being held 
accountable for the allegations they make.285 By 
contrast, confidential reporting, which requires 
callers to identify themselves and provide contact 
information, allows states to track false and 
malicious reporting in order to stop abusers from 

using the system to 
re-victimize and terrorize 
children and parents.286 

Legislation has 
been introduced in New 
York that would change 
mandated reporting 
from anonymous to 
confidential.287 Similarly, 
a bill was recently 
introduced in Texas that 
would prevent child 
welfare agencies from 
accepting anonymous 
reports.288 

Low-income, 
minority, and especially 
Black families are more 

likely to be reported to child protective services, 
which disproportionately burdens Black families.289 
The number of unsubstantiated reports demon-
strates unnecessary state intrusion into family 
life, especially among poor and Black families. To 
reduce unnecessary surveillance and state inter-
vention, federal law, such as CAPTA, should require 
all states to move away from universal, centralized, 
and anonymous reporting, toward non-universal, 
confidential, and decentralized reporting. 

Reporting requirements 
have been used as a system 
of surveillance, power, and 
control over Black families 
and as a means to discredit 
the ability of Black parents 
to care for their children. 
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Study after study 
demonstrates that 
children suffer complex 
and long-lasting 
harms when they are 
removed from their 
parents and placed 
into foster care.

9 
STRATEGY NINE

Holding Systems Accountable to Center the Known Trauma  
of Family Separation at the Front End and Throughout  

the Child Welfare System

The child welfare system can no longer ignore 
the trauma caused by the decision to separate a 
child from their parent. The resulting attachment 
disruption and trauma must be considered at 
every decision point at the front end of the child 
welfare system and at all 
points thereafter. Study 
after study demonstrates 
that children suffer complex 
and long-lasting harms 
when they are removed 
from their parents and 
placed into foster care. 
Yet, in most states, courts 
consider only whether a 
child is at risk of harm if 
they remain in their parents’ 
care, without explicitly 
weighing the harm that 
results from the child’s 
removal from their home 
and family.290 Disrupting 
the strong bond between 
children and their parents is damaging to a child—
even when the parents are imperfect.291

At least three jurisdictions have focused on 
the trauma of removal. In Washington, D.C., courts 
are required by statute to consider the harm of 
removal to a child before ordering removal.292 
Similarly, the New York Court of Appeals, in 
Nicholson v. Scoppetta, held that courts must 
balance the risk of imminent harm with the risk 
of removal when determining what is in a child’s 
best interest.293 Prior to removing a child from 
their home, Connecticut’s Department of Children 
and Families requires a “Considered Removal 
Child and Family Team Meeting” to be held with 
all persons connected with the child, to discuss 
planning and services.294 According to that 
agency’s policy, “[t]his approach is consistent 
with the essential elements of a trauma-informed 

system as it attempts to minimize disruptions to 
safe, healthy relationships as well as separations 
from attachment figures, thereby supporting 
children exposed to trauma and reducing potential 
secondary trauma.”295 

Federal and state 
policy must mandate the 
consideration of trauma 
associated with disrupting 
a child’s attachment to 
the only family they know, 
the grief and loss that will 
result from being ripped 
from their communities, 
and the potential for 
long-term impact on that 
child’s development and 
life trajectory. Likewise, 
child welfare systems must 
be held accountable and 
put practices in place for 
the thorough assessment 
and regular consideration 

of the trauma of removal. Advocates for children 
and families should constantly center the clinical 
and fact-specific evidence of trauma to inform 
decision-making in individual cases and impact 
litigation. To ignore the research available to 
us is yet another way to prioritize the forcible 
destruction of families, especially Black families, 
rather than to honor the bonds that exist between 
parents and children. 
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Whether we prevail 
is determined not 

by all the challenges 
that are present, but 

by all the change 
that is possible.

Amanda Gorman,  

Fury and Faith

 Call to Action 

Children’s Rights firmly believes that the ongoing harm to Black children and 
families must be addressed by disrupting institutional racism and its effects on the 
child welfare system. The front end of this system has historically subjected Black 
families to unnecessary interference and forced separation. As a result, so many 
of the families caught up in the child welfare system should have never entered 
the front door. We encourage each and every one of our readers to take action: to 
educate themselves and those around them about the ways in which the front-end 
system works to destroy and further oppress Black families. It is our hope that our 
readers will join us in using the strategies outlined here to disrupt and ultimately 
end the destructive footprint of the front end of the child welfare system. 

At the same time, Children’s Rights will not stop fighting to protect the rights 
of children and families already in the system. These children and families can 
never be forgotten or effectively viewed as casualties of a changing child welfare 
system, even as advocates successfully drive radical transformation, and ultimately 
abolition, of that system.
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