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1. Inquiry.  The court must ask each participant at the commencement of each child custody proceeding[endnoteRef:1] to state on the record whether the participant knows or has reason to know or believe that any child involved in the proceeding is an Indian child.  25 C.F.R. 23.107(a).   [1:  “Child-custody proceeding” means and includes any action, other than an emergency proceeding, that may culminate in one of the following outcomes:
Foster-care placement, which is any action removing an Indian child from his or her parent or Indian custodian for temporary placement in a foster home or institution or the home of a guardian or conservator where the parent or Indian custodian cannot have the child returned upon demand, but where parental rights have not been terminated;
Termination of parental rights, which is any action resulting in the termination of the parent-child relationship;
Preadoptive placement, which is the temporary placement of an Indian child in a foster home or institution after the termination of parental rights, but prior to or in lieu of adoptive placement; or
Adoptive placement, which is the permanent placement of an Indian child for adoption, including any action resulting in a final decree of adoption.
25 U.S.C. § 1903(1)(i) (2012).

An action that may culminate in one of these four outcomes is considered a separate child custody proceeding from an action that may culminate in a different one of these four outcomes.  25 C.F.R. § 23.2; see also People in Interest of K.G., 2017 COA 153, ¶¶ 13-18 (allocation of parental responsibilities to a nonparent is a child custody proceeding under ICWA).] 


Include parents, special respondents, intervenors, guardians ad litem, caseworkers, and any other participants in the proceeding.
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2. Notice.  When a court knows or has reason to know or believe that an Indian child is involved in a child custody proceeding, the court must ensure that the petitioning party promptly sends notice of each such proceeding to each tribe where the child may be a member or eligible for membership, the child’s Indian custodian, and the child’s parents.  25 C.F.R. 23.111(a).  

No foster care placement or termination of parental rights proceeding shall be held until at least ten days after receipt of notice.  The parent, Indian custodian, or tribe shall be granted up to twenty additional days to prepare for such proceeding upon request.  25 U.S.C. § 1912(a) (2012). 
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3. Subsequent child custody proceedings.  A single juvenile proceeding may involve several child custody proceedings, each giving rise to a new duty of inquiry and notice.
a. The duty of inquiry at each subsequent child custody proceeding is the same, regardless of the result of any prior inquiry.
b. The duty of notice at a subsequent child custody proceeding includes:
i. tribes or other entities that did not respond to prior notice;
ii. tribes that identified a subject child as a member or eligible for membership but declined to participate in prior proceedings; and
iii. tribes identified upon inquiry at the new proceeding.
c. Use a new ICWA checklist for each child custody proceeding.
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