TIPS REGARDING TERMINATION OF PARENTAL RIGHTS HEARINGS

GALs are strongly encouraged to read the Termination Hearing Chapter of the Guided
Reference in Dependency and Neglect (“GRID”)
https://coloradogrid.org/helperFiles/GRID%20ebook%202019.pdf before every termination
trial. These tips are intended to supplement the information in the GRID.

“Less drastic alternatives” has become a common appellate issue. A few tips follow.

1. Diligent Efforts by the Department. Before trial, GALS are encouraged to review the
department’s file and speak with the caseworker to ensure the department complied with the
diligent search and notice requirements set forth in Colorado Revised Statute 19-3-
403(3.6)(a)(1V). In arecent unpublished case, a division of the court of appeals reversed a
termination order and held that the record did not support the trial court’s less drastic
alternative finding because the Department admitted the caseworker made no effort to
contact a paternal aunt who had contacted the Department, expressed interest in placement,
and requested visitation. People and in Interest of R.R.R., 18CA2244.

2. Caretaker Permanency Preferences. Before trial, GALSs are strongly encouraged to ask
caregivers about their wishes regarding different permanency options, as the caregivers’
preferences could inform the position GALS takes regarding termination and/or less drastic
alternatives. Caregivers may prefer that parental rights not be terminated, support
termination and want to adopt, be ambivalent, etc.

Note: It is natural and common for caregivers to ask GALSs questions regarding permanency
options. GALs are strongly encouraged to be careful to clarify wit caregivers that GALSs
represent the best interests of the child (not the caregivers) and GALSs cannot provide legal
advice to caregivers. Caregivers may want to retain their own counsel.

3. Caseworkers as Lay and/or Expert Witness. Most of the testimony GALSs elicit from
caseworkers regarding less drastic alternatives is factual - who did you contact, when did you
contact them, what efforts did you make, etc. However, some testimony could be opinion —
does this child need and deserve the permanency that only termination and adoption can
provide, is the child bonded/attached to the current caretaker, etc.

Before every termination trial (and every contested hearing), GALSs should carefully consider
(a) what testimony is necessary, (b) is such testimony fact or opinion testimony, (c) what
witness is qualified to provide such testimony, and (d) what witness will be most persuasive
to the fact-finder. The caseworker may or may not satisfy these requirements when it comes
to less drastic alternatives. Moreover, opposing counsel may object to a caseworker’s expert
qualifications and/or expert testimony on all/some issues, including less drastic alterntives.
GALs should be prepared to qualify witnesses as experts pursuant to Colorado Rule of
Evidence 702 and to respond to potential objections.

Some jurisdictions require pretrial disclose of all expert witnesses and opinions that will be
elicited from expert witnesses, including caseworkers. Such disclosures are best practices in
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all jurisdictions. Form and example witness lists can be found on OCR’s Litigation Toolkit
https://coloradochildrep.org/attorney-center/litigation-toolkit/.

4. Preservation of the Record. GALs are strongly encouraged to make a good record
regarding (all issues, particularly) less drastic alternatives. Remember that appellate courts
can only review the evidence in the record — no more and no less.

5. Recent Case Law. GALs are strongly encouraged to read People in the Interest of A.M.,
2020COA30, where the Court of Appeals reversed an order terminating the parent-child legal
relationship, holding that if a juvenile court determines that an allocation of parental
responsibilities adequately serves a child’s physical, mental, and emotional needs, including
providing for adequate permanence, a juvenile court cannot terminate the relationship on the
basis that termination serves the child’s best interests. A case summary and a Westlaw link
to the case are available on OCR’s Caselaw Archive https://coloradochildrep.org/people-in-
interest-of-a-m-2020-coa-30/.
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SAMPLE DIRECT EXAMINATION OF A CASEWORKER
FOR A TERMINATION TRIAL

The sample direct is intended to be a start to the questions GALs may want to ask caseworkers
during termination trials. GALSs are strongly encouraged to: discuss testimony with
caseworkers before trial, carefully consider the risks of asking questions GALs do not know
the answers to, and add case-specific questions to the sample direct.

This sample direct examination of a caseworker contains non-leading questions, as such
questions are typically required during direct examinations. GALS questioning a caseworker
on cross-examination should change the question format to leading.

INTRODUCTION

Please state and spell your first and last name.
Are you currently employed?
Where?
What is your position?
How long have you worked as a caseworker?

CASEWORKER DUTIES AND RESPONSIBILITIES

What are the primary duties and responsibilities of a caseworker?
Are you required to create and maintain records?
What sort of records (e.g., notes of conversations and communications regarding the case)?
And where are those records kept - a (case) file?
Is reviewing the case file within the typical scope of your duties?
When you were assigned this case, did you review the documents in the file?
What sort of documents did you review at that time?
Since being assigned, have you continued to review the documents in the file?
What sort of documents?

Has your review of those documents shaped your opinions regarding this case?
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Is talking with professionals within the typical scope of your duties?
When you were assigned this case, did you speak with any professionals?
Who?

Since being assigned this case, have you had discussions with any professionals on this
case?

Who?
Have your discussions with such individuals shaped your opinions regarding this case?

QUALIFYING THE CASEWORKER AS AN EXPERT WITNESS

If the judge or magistrate is unfamiliar with the caseworker, then address the below questions
(which qualify the caseworker as an expert) whether there is a stipulation to the caseworker
testifying as an expert or not. The judge or magistrate needs to learn about the caseworker,
the caseworker’s qualifications, and why the caseworker should be treated as an expert.

If the judge or magistrate is familiar with the caseworker, know ahead of time if there is a
stipulation to treating the caseworker as an expert in whatever field you need. Examples
include expert in child welfare, to explain the duties and responsibilities of a caseworker, to
provide his/her opinions regarding the treatment plan, the parent’s compliance with the
treatment plan, the permanency needs of the child(ren) , the best interests of the children, etc.

If there is no stipulation, ask the following questions:

What is your educational background?

Degree In What? Earned When? From what school?
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Have you held any other work or volunteer positions relevant to your current position as

a

at

, specifically as they relate to the issues
involved in this case (e.g., child development, child welfare, etc.)?

What was the position?

What were your primary
duties and responsibilities?

How long did you hold that
position? How many hours

per day?

Did you receive any training for your current position, specifically as it relates to the
issues involved in this case?

What was the On what date(s) did the | How many hours What topics were
name of the training take place? long was the addressed?
training? training?

In the course of your employment with

welfare cases?
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Can you estimate how many cases of that kind you have handled over the course of your

employment with

?

Move to qualify the caseworker as an expert in the fields you need pursuant to Evidence Rule

702.

THIS CASE

Are you familiar with

How?

When were you assigned this case?

When did DHS file the petition in dependency and neglect?

What were the major safety and/or risk concerns listed in the petition?

TREATMENT PLAN

When was the treatment plan entered in this case?

Did you draft the treatment plan that was ordered in this case?

Have you reviewed it?

Let's first discuss the mother's treatment plan.

Obj Obj. Why was that Did Why or why not? Did DHS make any
generally | obj. necessary? mother TIP: GAL should efforts to assist the
addresses reasonably review treatment mother in

what? comply plan “Action Steps” achieving that
with this and “Measurements obj.? What
0bj.? of Success.” efforts?

1. Yes or No
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Obj Obj. Why was that Did Why or why not? Did DHS make any
generally | obj. necessary? mother TIP: GAL should efforts to assist the
addresses reasonably | review treatment plan | mother in achieving

what? comply “Action Steps” and that obj.? What
with this “Measurements of efforts?
0bj.? Success.”

2. Yes or No

3. Yes or No

4. Yes or No

5. Yes or No
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Was the treatment plan appropriate as to the mother?

Why or why not?

Were there any other evaluations or services that could or should have been added to the
treatment plan that would have rehabilitated the mother within a reasonable time?

Why or why not?

Let’s turn to the father’s treatment plan.

Ob;j. Obj. Why was | Did father Why or why not? Did DHS make any
generally | that obj. | reasonably TIP: GAL should efforts to assist the
addresses | necessary? | comply review treatment plan father in achieving

what? with this “Action Steps” and that obj.? What
0bj.? “Measurements of efforts?
Success.”
1. Yes or No
2. Yes or No
3. Yes or No
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Obj. Ob;j. Why was | Did father Why or why not? Did DHS make any
generally | thatobj. | reasonably TIP: GAL should efforts to assist the
addresses | necessary? | comply review treatment plan father in achieving

what? with this “Action Steps” and that obj.? What
obj.? “Measurements of efforts?
Success.”

4. Yes or No

5. Yes or No

6. Yes or No

Why or why not?
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Were there any other evaluations or services that could or should have been added to the
treatment plan that would have rehabilitated the father within a reasonable time?

Why or why not?
Ask the above questions for EVERY father named on the termination motion.
FITNESS
In your opinion, is the mother fit to parent these child(ren) at this time?
Can these child(ren) return to her care today?
Why or why not?
Does the mother’s conduct or condition render her unable or unwilling to give the
child(ren) reasonable parental care such as nurturing and safe parenting sufficiently able
to meet the child(ren)’s needs and conditions?
Why or why not?
Conduct towards the child(ren) of a physically or sexually abusive nature?
History of violent behavior?

Single incident of life-threatening or SBI or disfigurement of the child(ren)?

Excessive use of intoxicating liquors or controlled substances which affects her
ability to care for the child(ren)?

Neglect of the child(ren)?
Injury or death of a sibling due to proven...
Prior DHS involvement with the child(ren) and subsequent abuse or neglect?
Felony assault?
Two or more prior D&N adjudications for a child in mother’s custody?
Prior termination of parental rights?
In your opinion, is the father fit to parent these child(ren) at this time?

Can these child(ren) return to his care today?
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Why or why not?
Does the father’s conduct or condition render her unable or unwilling to give the
child(ren) reasonable parental care such as nurturing and safe parenting sufficiently able
to meet the child(ren)’s needs and conditions?

Why or why not?

Conduct towards the child(ren) of a physically or sexually abusive nature?

History of violent behavior?

Single incident of life-threatening or SBI or disfigurement of the child(ren)?

Excessive use of intoxicating liquors or controlled substances which affects her
ability to care for the child(ren)?

Neglect of the child(ren)?
Injury or death of a sibling due to proven...
Prior DHS involvement with the child(ren) and subsequent abuse or neglect?
Felony assault?
Two or more prior D&N adjudications for a child in father’s custody?
Prior termination of parental rights?
Ask the above questions for EVERY father named on the termination motion.

REHABILITATION

Do you believe that the mother’s conduct or condition is likely to change within a reasonable
time?

Why or why not?

Do you believe that the father’s conduct or condition is likely to change within a reasonable
time?

Why or why not?

Ask these questions for EVERY father named on the termination motion.
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CHILD(REN) - GENERAL

What are the names and ages of the child(ren)?
Can you briefly describe him/her/them to the court?

CHILD(REN) — SPECIAL NEEDS

Do(es) the child(ren) have any special needs?
What are these needs?

CHILDREN - ICWA

Ask the caseworker these questions for every child involved in the termination motion.

NOTE: A caseworker may not serve as a qualified expert witness under ICWA. Check 25
C.F.R. § 23.122(c).

Is there a reason to know that child (Name) is an Indian child?
Why or why not?

Were diligent efforts made to determine whether the child is an Indian child?

Were contacts made and/or notice provided to the identified tribe(s)?
What were those contacts and/or how was notice provided to those tribe(s)?
What was the response from the tribe(s)?

CHILDREN - PLACEMENT HISTORY

When was/were the child(ren) originally placed outside the parent’s home?

Placement With whom? From when to Why did the placement end?
# when?
1.
Y S S
S A S
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Placement With whom? From when to Why did the placement end?
# when?
2.
I S S
Y S S
3.
I S S
Y S

Complete this table for every child involved in the termination motion.

Has/Have the child(ren) been placed in foster care for at least 15 of the most recent 22 months?
Is the child(ren)’s current home a potential adoptive home?

LESS DRASTIC ALTERNATIVES: DILIGENT SEARCH

What is a relative resource affidavit?
Was a relative resource affidavit provided to the mother?
When?

Did the department make any efforts to assist the mother in completing that
affidavit?

Describe those efforts.
Did the mother provide the department a completed relative resource affidavit?
When?
Did she file a completed relative resource affidavit with the court?
When?
Was a relative resource affidavit provided to the father?

When?
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Did the department make any efforts to assist the father in completing that
affidavit?

Describe those efforts.
Did he provide the department a completed relative resource affidavit?
When?
Did he file a completed relative resource affidavit with the court?
When?
Did the department make any other efforts made to identify potential placement options?
Did you ask the mother?
Did you ask the father?
Did you ask the child(ren)?
Did you ask relative(s) who were involved in the case?
What is a diligent search letter?
Did you send diligent search letters in this case?
When?
To whom?
Did you investigate social media for potential placements?
Describe those efforts.
What efforts did you make to contact the [first identified placement]?

How did you attempt to communicate with [the first identified potential placement] (e.g.,
by letter, by phone, by email)?

How many times did you attempt to communicate with [the first identified potential
placement]?

Did [the first identified potential placement] respond?
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Tell the court about the response you received from [the first identified potential
placement].

If you draw a hearsay objection, a possible response is that the
statements are not being offered for the truth of the matter asserted, but
for the basis of the caseworker’s opinion/action in filing the termination
motion.

Was [the first identified placement] interested in being a placement for the
child(ren)?

Is [the first identified placement] located out of state?
Did you request a home-study related to [the first identified
placement] pursuant to the Interstate Compact on the Placement of
Children?
Why or why not?
What did you do to determine whether [the first identified placement] was
capable of meeting the child(ren)’s needs [such as the child(ren)’s
developmental, emotional, physical, and cognitive needs, the child(ren)’s
needs to maintain sibling relationships, etc.]?

Based on those actions, was [the first identified placement] capable
of meeting the child(ren)’s needs?

Why not?
Repeat the last group of questions for every identified potential placement.

LESS DRASTIC ALTERNATIVES: ALLOCATION OF PARENTAL
RESPONSIBILITIES VERSUS TERMINATION OF PARENTAL RIGHTS

Do(es) the child(ren) need a stable and permanent home that can only be assured through
termination of parental rights and adoption?

Why or why not?
Is permanent custody in the best interests of the child(ren)?
Why not?

Does permanent custody meet the physical, mental, and emotional needs and conditions of the
child(ren)?
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Why not?
Ask additional case-specific follow-up questions to build a solid record demonstrating why
APR is not an appropriate remedy. Example categories of questions and/or questions are
below.

Bonding/Attachment

Describe the child(ren)’s current relationship with their mother.

Would it be in the best interests of the child(ren) to have an ongoing relationship
with their mother?

Why or why not?
Describe the child(ren)’s current relationship with their father.

Would it be in the best interests of the child(ren) to have an ongoing relationship
with their father?

Why or why not?
How long has/have the child(ren) resided in their current home?
How do the child(ren) refer to the caregivers in that home?
Describe the interactions between the child(ren) and the caregivers.
Describe the relationship between the child(ren) and the caregivers.

Would it be in the best interests of the child(ren) in this case to be removed from
the caregivers?

Why not?
Acre there other child(ren) in the home who are unrelated to the child(ren) in this case?
How do the child(ren) in this case refer to the other child(ren) in the home?

Describe the interactions between the child(ren) in this case and the other
child(ren) in the home.

Describe the relationship between the child(ren) n this case and the other
child(ren) in the home.

Would it be in the best interests of the child(ren) in this case to be removed from
the other child(ren) in the home?
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Why not?

Investigation of the Possibility of APR

If the court terminates the parent-child legal relationship, who will adopt the Child/ren?

Have you discussed allocation of parental responsibilities with [the prospective adoptive
parents]?

Is/Are [the prospective adoptive parents] willing to accept allocation of parental
responsibilities?

Why or why not?

Sibling Needs — placement, contact, etc.

Special Needs — level of care required for this/these child(ren)

School — stability
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