GAL Role, Responsibilities, and
Considerations

Core Competencies I: Orientation for New Attorneys
July 9-10, 2020

Chris Henderson, Executive Director
Sheri Danz, Deputy Director

Goals of this session

Understand the unique role of the GAL

Understand the ethical obligations of the role
of the GAL

entify practice standards and sources
Get to know one another and have fun!
Share experience & expertise

What do you think is the
most important quality for
a GAL to have?
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Youth Feedback:

always was honest with me and answered all my questions the best she could.”

ll every time something went on, he was the one there. He would be the one I
would talk to. I would tell him everything.”

Iy GAL came to see me the week of my birthday and that meant a lot.”

makes me a priority at all times no matter what is happening in her
personal life.”

“My GAL is awesome. She really seems to understand what I am going through.

shared that she has been through similar stuff. Ilook my GAL and think, ‘Dang,
g I could be like her.”

AL asked me where I wanted to go... a group home or foster home. They could
not find a group home in [one city], so put me in a foster home in [another city]. It
made me feel good when I had a choice.”

» Statute
 Chief Justice Directive

C]D 04-06 background

Findings of General Assembly in creating OCR:

— Children lack resources to retain attorney.

Children are unable to efficiently provide or

ommunicate necessary information to an attorney.

— Children lack ability and understanding to effectively
evaluate and complain about quality of representation.

+ OCRis statutorily charged with making
recommendations to the Chief Justice concerning
establishment of practice standards.

-91-102(1)(a), § 13-91-105




More about C]D 04-06

stablishes Colorado’s GAL practice standards as a
urce of law, order of the court.

Ips define GALs’ ethical responsibilities under
olorado Rules of Professional Conduct.
ifically states GALs/CLRs are subject to all rules
nd standards of legal profession. § V.B.

overns OCR’s oversight and attorney evaluation
processes.

APPOINTMENT

The Client




Scenario #1

are GAL for Kaley, age 14. Kaley is no longer
ing supported by her grandmother and wants to
n home to her mother. Ms. Abrams, her mother,
n bond but indications are that she has not
comply with her treatment plan, has no
lans for getting Kaley to school, and lacks stable and
dequate housing.
— Who determines what position you will take in court?
~ — Ifnot Kaley, what role do her wishes play in this position?
— How do you discuss your position with Kaley?
— What do you tell the court?
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Best Interests of The Child

CLRs and GALs do not have traditional attorney-
client relationship with child.

F

Client of GAL/CLR is best interests of child.

— Relevant for analysis of Colorado Rules of Professional
Conduct.

4

§VB.
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Historical context

abriesheski holding

Because a child who is the subject of a D&N proceeding
is not the client of a court-appointed GAL, neither the
orney-client privilege nor the ethical rules governing
attorney confidentiality obligations to a client strictly
apply.

People v. Gabriesheski, 262 P.3d 653 (Colo. 2011).




Determining Best Interests

L/CLR determination of child’s best interests
st be based on independent investigation and
ude:

sultation with the child in a developmentally
appropriate manner.

— Consideration of the child’s position regarding the
disposition of the matter before the court.

04-06(V)(B). See also §14-10-124 for best interests determination in DR
proceedings.
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Relevant Rules, Guidance

olo. Rule Prof. Cond. 1.2

— Client sets objective; lawyer sets strategy in consultation
with client.

04-06 provisions regarding youth consultation
rporating child’s wishes into Bl analysis. § V.B.

'+ CJD 04-06 provisions regarding stating youth provision:
A — AGALin aD&N case shall state the child’s position when
ascertainable.
— Ifthe child informs the GAL that s/he does not want the
GAL to report his or her position to the court at a specific
hearing, the GAL may proceed without directly stating such
position.

§VD.1.

Strategies: Scenario #1

How do you empower Kaley even if you cannot
upport what she wants to have happen?

rsue all legal means to address objectives
istent with child’s best interests.
hinking outside of the box the department has
k ~ attempted to define.

— “Independence” of the role in the statute/CJD?
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Scenario #2

aley and Abe (age 2) have been having weekly
isits with each other, supervised by Kaley’s

ternal grandmother. After the last visit, Abe’s

r parent noticed significant bruising on Abe.
’s grandmother reported that she left Kaley
and Abe unattended in the living room and when
she came back found Kaley hitting and shaking
Abe. Depending on the results of the investigation,
- Kaley may face juvenile charges.

| —
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Can you continue to represent
both Kaley and Abe as their
GAL?
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lo. Rule Prof. Cond. 1.7

Defines concurrent conflict of interests to include:

= Representation of one client will be directly adverse to another
client

ignificant risk of material limitation on representation by
wyer’s responsibilities to another client, former client, third
person or personal interest of lawyer

— OK to continue with representation if:

= Reasonable belief re competent and diligent representation

= Representation is not prohibited by law;

= Representation does not involve assertion of claim by one client
against another; and

= Each client gives informed consent, confirmed in writing.
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ther Complications: Scenario #2

he realities:

Rural jurisdiction

udicial pressure

one else is getting off
ntinuity of representation
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Scenario #3

aley has been having unsupervised visits with
er mom. These visits are important to her and
e enjoys them. However, she just told you that
ing her last visit with her mother, her mother
rinking a lot and insisted on driving her to
the store. She reports that her mother was

- swerving and that it was scary. She doesn’t want
the visits to stop and she doesn’t want you to tell
~anyone.

olorado Rule of Prof. Cond. 1.6
Requires informed consent or implied authorization.
Applicability to best interests client?

ple v. Gabriesheski, 262 P.3d 653 (Colo. 2011).

use of unique relationship, obligation to not reveal
confidential information revealed by the child does not apply
if the information must be revealed to ensure the child’s best
interests.

- Gﬁ\{.‘ CLR must explain limitations on confidentiality to the
child.

- Statutory Provisions
— §19-3-304: GAL is not mandatory reporter.

| —
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D&N GAL Responsibilities

22

Party Status of GAL

9-1-111(3): GAL shall have the right to
icipate as a party in all proceedings, except in

19-3-203

Must be provided with all reports relevant to case; must

be kept apprised of significant developments in the
ase.

ine and cross examine witnesses; introduce own
esses.

— Make recommendations.

— Appeals.

— Seek to assure reasonable efforts are being made (if in
best interests of the child, health and safety of child
_paramount concern).
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i atutory Responsibilities of D&N GAL

9-3-606

t post-termination review hearing, GAL must submit
ritten report with recommendations to the court for
t disposition of the child

= Must be based on best interests of the child

e § 19-3-702(5)(e)

— In EPP cases when a child is not in a permanent home by 12
months, the GAL must provide a written or oral report at each
permanency hearing specifying what efforts have been made

and what services have been provided to facilitate
- identification of a permanent home.

Y,
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A GAL in a D&N case shall specifically:
— Attend all court hearings and advocate for the
child’s best interests . . . State the child’s position
when ascertainable.

— If the child informs the GAL that s/he does not
want the GAL to report his or her position to the
court at a specific hearing, the GAL may proceed
without directly stating such position.

§VD.1.

Involvement of Children in
Proceedings

*  When ascertaining child’s position GAL shall
endeavor to maximize child’s involvement in
proceedings when consistent with BI of child by:

Discussing court process

— Ascertaining child’s wishes regarding
appearing

— Advocating for elimination of barriers to

participation

e

* Post hearing follow up regarding hearing
outcome and child’s experience.

§V.D.1. Commentary




Youth Feedback

“She talked to me about what [ wanted the
judge to know about me. She was basically
my speaker when we went to court. She
definitely knew what I wanted the judge to
know. I just didn't have the guts to say it
myself” - Youth

28

Court Coverage

In exceptional circumstances, another OCR-
ualified attorney who has sufficient knowledge
he issues and status of the case may substitute
‘or some hearings, with permission of the court.

§ V.D.1. commentary
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Initial Visit Requirement

ithin how many days of your initial appointment
you need to get out to see Kaley and Abe?

30
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Does the GAL need to do a
placement visit/interview with
the child if the GAL already
nows the child through an
existing appointment (i.e. ]D,
Truancy)?
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What does the C]D 04-6 require

e GAL to do as part of the initial

investigation in a D&N
proceeding?

Time frame for Initial Investigation

* In-placement interview with/observation of
child must be performed as soon as is
reasonable but in no event later than 30 days.

* 45-day timeframe for other initial investigation.

e

$§V.D.4
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Which of the initial tasks
may be delegated to
qualified professionals
working for the GAL?

N

Initial Investigation

nvestigative activities personal to GAL
clude:
In-person meeting with child w/in 30 days

servation of child with caregiver in
placement

— First-hand assessment of placement
— Meeting with placement provider

— Interviewing respondent parents (with consent
of counsel)

Initial Investigation

nvestigative activities that may be performed by qualified

rofessional acting as agent of GAL under GAL's
ervision:

eeting with proposed placement providers

ervation of the child’s interaction with proposed placement

providers

Observation of the child’s interaction with respondent parents

(diligent efforts).

— Reviewing court files and relevant records, reports, and documents

— Obtaining first-hand information from other persons or
professionals necessary to assess and serve the child’s best
interests

— Confirmation of diligent search; independent diligent search

l — Visiting home from which child was removed

36
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rst-Hand Information Requirements

btaining first-had information from other
rsons or professionals necessary to assess and
ve the child’s best interests. Such persons or
ssionals shall include caseworkers, CASA
unteers, relatives, school personnel, therapists,
treatment providers, and any other persons or
professionals necessary to assess and serve the
child’s best interests.

C]D Compliance Form

I DN <40 COMPLUANKE FORM

™

nented al couet hasrngs? ¥ 1 Misiod e

[7F) s
IWTIAL N PLACEMENT VST

i

SAGOING FIVESTIGATION.

Ongoing Investigation

erform necessary investigation to

present the best interests of the child, and
stinclude:

intaining contact and ongoing
communication with child

— Maintaining communication with placement
providers, caseworker, CASA, and any other
parties, persons, or professionals necessary to
ensure ongoing and timely assessment of best
interests.

39
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Maintaining Contact with Child

ntext provided to maintaining
tact requirement:
Continue to assess child’s best interests
— Consider child’s position
— State child’s position to court

Change of Placement Visit

hange of placement visit

Personally assigned to GAL

« Unless change of physical address only; then other qualified
professional acting as agent of GAL can visit.

Exception for rural GALs who can obtain OCR preapproval from
OCR to use qualified professional and follow up with personal
visit within reasonable time.

— As soon as reasonable but no later than 30 days after
change

« Commentary emphasizes role of court & county in keeping GAL
apprised and allows visit to occur within 30 days of notice of
placement change when GAL has acted diligently but county has
failed to inform GAL of placement change.
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100 -MILE EXCEPTION

* 100-mile placement visit exception is:

— clearly defined in light of geographical
boundaries of judicial district

hen 100-mile exception applies, GAL has
ongoing obligation to engage in
independent investigation that includes
interviews and observations (electronic or
other means of communication

. permissible).

42
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& COLORADO JUDICIAL DISTRICTS

D&N Appeals

* Appellate requirements:

— Personally file a pleading

OR

— Formally joining another party’s pleading
§V.D.6

44

UVENILE

45
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on-Party Status of Delinquency GAL

9-1-111(3): GAL shall have the right to
icipate as a party in all proceedings, except in

ID/Direct File Standards

erall responsibility

resentation of the juvenile’s best interests in
a manner that promotes and protects the
juvenile’s rights.

When must the
GAL meet with the juvenile?

16



Juvenile

n person meeting with juvenile
Must be timely
+ As soon as possible for all juveniles.
« Ifjuvenile is in detention, GAL must make diligent efforts to meet
within 7 days.
t be in a location that promotes open communication
between the juvenile and GAL.
— Must include an explanation of distinction between GAL role
versus defense counsel role.

Commentary allows flexibility in timing when GAL has already
established a meaningful relationship with the juvenile in an
existing appointment.
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D /Direct File Court Appearance
Requirements

ttendance at court hearings is required

Coverage allowed only in exceptional circumstances and with
court permission.

exceptional circumstances when GAL deems attendance is
ecessary to representation of best interests, GAL may
seek court approval to miss hearing. Approval must be
sought prior to hearing.

- Court hearing presentation

— Independentinformation relevant to juvenile’s best interests.
 — Through recommendations, motions, or other means
consistent with appointment orders/statutory and ethical
obligations.
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ID Independent Investigation
Components

ontact with juvenile

— Currentand potential placement providers

~Interviews with other professionals or individuals
necessary to assess and advocate for juvenile’s best
interests.

- — Examplesinclude: school personnel, pretrial services staff,
probation officers, and treatment providers.

51
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JD 04-6 requires the JD GAL's
independent investigation to
ver which of the following?

dependent investigation must assess:
Juvenile’s functioning, needs, and circumstances
Appointment and availability of defense counsel
Current/proposed placement

+ Due process rights

Applicable statutory considerations

asonable efforts to prevent out ofhome placement
* Less restrictive placement options

e for out of home inlight of juvenile’s
unique needs

— Services and treatment

— Competency issues

— Juvenile’s under of pra ding and i
consequences of proceeding

o o

and long term

= diate and long of proposed orders/resolution of charges
- — Necessity of court orders to address family issues (including D&N
investigation)

l — Other pending cases
. —

53

ID Independent Investigation
Timing

ing of independent investigation
oon as possible!

— Often sooner than 45-day time frame applicable
to D&N proceedings.

18



Who can do the investigation

GAL must personally interview juvenile and
ttend court.

her activities may be performed by qualified
professional acting as agent of GAL under GAL's
supervision.

Necessary to repeat investigation if appointed
n another case?

hen GAL has already obtained relevant information
through an existing appointment the GAL may
tailor investigation to ensure currency of
information.

Ongoing Investigation/Contact

* Maintaining contact and ongoing
communication—not just in court. §V.E.4.
ithin 7 days of detention if juvenile is detained
iligent efforts). Other applicable duties listed
in §V.E.2.
~ * Ifthe juvenile is in an out-of-home placement,

}‘ the GAL's assessment of the placement shall

- include an examination of the conditions of the
juvenile’s confinement or placement and the

impact of those conditions on the unique needs
menile. §VE.3.c.

57
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100 -MILE EXCEPTION
* Also applies to delinquency cases!
=8
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Other Case Tvpes

General duties

— Directed by court

— Set forth by statute

As required by Rules of Professional Conduct

ending court hearings relevant to child; presenting
relevant info

— Personally meeting with and observing the child

— Meeting with current and proposed placements, guardians,
or custodians

— Reviewing court files and relevant records, reports, and

documents

§VF
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Domestic Relations
§14-10-116

— The legal representative of the child shall not be
called as a witness in the case.

— While the legal representative of the child shall
ascertain and consider the wishes of the child, the
legal representative of the child is not required to
adopt the child's wishes in his or her
recommendation or advocacy for the child unless
such wishes serve the child's best interest as
described in 14-10-124.

p—
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Domestic Relations

§ 14-10-116

— Within seven days after his or her appointment,
the appointed person shall disclose to each party,
attorneys of record, and the court any familial,
financial, or social relationship that the appointed
person has or has had with the child, either party,
the attorneys of record, or the judicial officer and,
if a relationship exists, the nature of the
relationship.

r

Other Considerations

63
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Can a GAL be called as a
witness?

GAL as Witness

.B., 854 P.2d 1372 (Colo. App. 1993); M.G., 128 P.3d 332
lo. App. 1986)

ited circumstances in which GAL shall be called as
SS.

0. Rule Prof. Cond. 3.7 (Lawyer as Witness)

Some exceptions, including substantial hardship on the
~ client.

an the court close a D&N case
if the GAL objects?
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Case Dismissal

« RE., 729 P2d 1032 (Colo. App. 1986)

— Court cannot dismiss D&N case over GAL objection
without hearing.

o

/

Placement Changes

« §§19-3-213(1)(a)

— Duty to notify D&N GAL prior to change of
placement; right to seek emergency hearing if
disagrees.

r

Relative /Kin Affidavit

. §19-3-403(3.6)
— Parent must identify relatives and kin and provide
contact information in relative affidavit.

Must file with court no later than five days after
temporary custody hearing.

— GAL must receive a copy of the affidavit.
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Confessions

onfessions

People in the Interest of S.M.D., 864 P.2d 1103 (Colo.
1994): GAL can act in place of parent for purposes of §
9-2-511; GAL's presence at interrogation of interview
ild satisfies statutory requirements re parent,
guardian, legal custodian presence during interview.

— HB 19-1315 provided an additional protection where a
juvenile asserts the responsible adult had an adverse
interest but does not change caselaw that GAL may
satisfy the responsible adult requirement.
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Youth Feedback:

“(My GAL) is a positive person in the
community, and is always willing to help.
hose kind of people make a huge difference
e world. Even though (my GAL) might not
be able to move mountains she is able to
move people's hearts. She is an angel walking
among men... In all my years of being in court
and DHS, I've never had someone that
vouches for me like (my GAL) does.”

71
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