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ASHLETTE and ERIC LOPEZ,
Appellants,
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CASE NUMBER:

JEFFERSON COUNTY DEPARTMENT OF HUMAN SA 2019 0006

SERVICES,
Appellee.

INITIAL DECISION

Ashlette and Eric Lopez (“Appellants”) appeal Jefferson County Department of
Human Service’s (“County Department”) final adoption assistance offer of monthly long
term adoption assistance for each of their three pre-adoptive children. Hearing was
held by telephone at the Office of Administrative Courts (“OAC”) before Administrative
Law Judge (“ALJ”) Tanya T. Light on March 18, 2020. Rachel Dehlinger, County
Attorney, represented the County Department. Appellants were represented by
Deborah Cave, Executive Director of the Colorado Coalition of Adoptive Families. The
children’s guardian ad litem (“GAL") also appeared to represent the interests of the
children. At hearing, the ALJ admitted into evidence Appellants’ exhibits 1 through 121,
and Appellee’s exhibits A through F.

In this Initial Decision the ALJ refers to the minor children as AL, EL, and ACL.
The rules of the State Department of Human Services (“State Department”) referenced
herein are published at 12 CCR 2509-4 and are cited by section number. The cited
rules are those currently in effect, unless otherwise stated in this Initial Decision.

ISSUE

Whether the adoption subsidy offered to Appellants complies with state adoption
laws and rules and, if it should be changed, what subsidy should be offered.

1 Some of Appellants’ exhibits were submitted to the OAC twice, with different exhibit numbers. Ms. Cave
attached an email to the second set of exhibits with the correct numbering. The exhibit numbers the ALJ
uses in this Initial Decision correspond to Ms. Cave’s email numbering, and not the exhibit numbers that
are written on the top of the actual exhibits.
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FINDINGS OF FACT

Adoption Subsidies

1. This case concerns the adoption of three young siblings in Jefferson
County, AL, EL, and ACL, by their current foster family, the Appellants.

2. Every county department of human services in Colorado may offer
adoption subsidies to families wanting to adopt children from the foster care system.
The intent of the adoption assistance program is to help or remove financial or other
barriers to the adoption of Colorado children who have special needs by providing
assistance to the parents in caring for and raising the children. § 7.306.4.A.3.

3. “Special needs” are defined as special, unusual, or significant factors that
act as barriers to adoption of a child. Due to those barriers, the child cannot be adopted
without adoption assistance or medical assistance. 8§ 7.306.4.A.3.d.

4, Special needs are the following (quoted verbatim):

1) Physical disability (such as hearing, vision, or physical
impairment; neurological conditions; disfiguring defects; and, heart
defects).

2) Mental disability (such as developmental delay or mental
retardation, perceptual or speech/language disability, or a
metabolic disorder).

3) Developmental disability resulting in educational delays or
significant learning processing difficulties.

4) Educational disability that qualifies for section 504 of the
rehabilitation act of 1973 or special education services.

5) Emotional disturbance (such as post-traumatic stress disorder,
bi-polar disorder and other diagnoses).

6) Hereditary factors that have been documented by a physician or
psychologist.

7) High risk children (such as HIV-positive, drug-exposed, or
alcohol exposed in utero).

8) Other conditions that act as a serious barrier to the child’'s
adoption. Conditions may include, but are not limited to, a healthy
child over the age of seven or a sibling group that should remain
intact and medical conditions likely to require further treatment.

9) Ethnic background or membership in a minority group which may
be difficult to place.

5. Adoption subsidies take the form of a long-term assistance agreement
which provides ongoing monthly payments; a time-limited agreement which provides
assistance for a specified period of time; or a dormant “Medicaid only” agreement that
provides no financial assistance but provides Medicaid coverage. The long-term and



time-limited subsidies also include Medicaid. § 7.306.4.A.3.h.

6. The purpose of a long-term adoption assistance agreement is “to partially
meet a child’s daily needs on an indefinite basis...[it] is made when the family’s financial
situation precludes adoption and is unlikely to change or when a child’s needs take an
excessive toll on the family’s financial and emotional resources.” 8§ 7.306.4.A 3.h.1.

7. Families applying for adoption of a special needs child must be informed
of the adoption assistance program. The agreement that is negotiated must be based
on the child’s need and the family’s circumstances. § 7.306.4.A.3.1.

8. Medicaid covers many of an adopted child’s mental health therapy,
speech/occupational therapy, psychiatric, and medical and dental needs.

9. State Department regulations require County Departments to establish
adoption subsidy guidelines.

Recent Changes to Colorado’s Adoption Subsidy Laws and Rules

10.  Beginning in 2016, the Office of Colorado’s Child Protection Ombudsman
("“CPO”) conducted a state-wide study into Colorado’s adoption assistance program.
The CPO initiated the study following a complaint that adoption assistance negotiations
and subsidy rates were inconsistent across Colorado county departments of human
services.

11. At the time of the study, Constance Vigil was the Adoption Program
Administrator for the State Department and in that role collaborated with the CPO. Ms.
Vigil was also part of a year-long working group studying the issue. Ms. Vigil is now
retired, but volunteers as an advocate for Colorado’s foster children and adoptive
families and testified in this case.

12.  As aresult of the CPO’s study, Senate Bill 19-178 was proposed. The bill,
entitled “Concerning the Subsidization of Adoption for Eligible Children in Colorado,
and, in Connection therewith, Making an Appropriation” was signed by Governor Polis
on May 16, 2019, and went into effect on August 1, 2019.

13. Senate Bill 19-178 revised sections 26-7-101 through 26-7-108 of the
Colorado Revised Statutes, which are the laws concerning adoption subsidies.

14. When Ms. Vigil worked as the State Department’s Adoption Program
Administrator, one of her responsibilities was to review county departments of human
services’ adoption subsidy policies. Ms. Vigil testified that prior to passage of the bill,
adoption subsidies were determined by county policies, which were inconsistent across
the state.

15. The inconsistences were frustrating and confusing to potential adoptive
families. For example, a family seeking to adopt siblings who were residing in different
counties could have received very different subsidy offers from each county. Senate Bill
19-178 sought to bring consistency to Colorado’s adoption subsidy program.

16.  Pertinent sections of Senate Bill 19-178 include the following:

The General Assembly declares that it is the intent of this article 7
to: (a) encourage families of any economic status to adopt eligible



children and youth and to provide such families with benefits that
will enable them to meet the needs of eligible children and youth
who meet the criteria for the benefits as established in this Article 7.
8§ 26-7-101.

The benefits provided in any case pursuant to this Article 7 must be
determined through an agreement between the adoptive parents
and the county department administering the program. The terms
of the agreement must be reached through a discussion and good-
faith negotiation process that addresses the needs of the eligible
child or youth. 8 26-7-107(1).

Determination of the type and amount of benefits to be provided
must take into consideration the circumstances of the adoptive
family and the current and anticipated needs of the eligible child or
youth being adopted. In no case may the amount of the monthly
subsidy payment exceed the foster care maintenance payment that
would have been paid if the eligible child or youth had been in
foster care at the time of the eligible child or youth’s adoption.
8 26-7-107(3).

‘Circumstances of the family’ means the capacity of the family,
including but not limited to financial capacity, to meet the
anticipated needs of the eligible child or youth. § 26-7-102(5).

‘Anticipated needs’ means those needs that are reasonably
foreseeable and as defined in the eligibility criteria listed in
subsection (8) of this section that are known at the time of
finalization of the adoption. Consideration of these anticipated
needs and services are part of the good-faith negotiation of the
amount of the adoption assistance payment and services and must
comply with the funding requirements in section 26-7-103. 8 26-7-
102(2). Exhibits 1 and F.

17.  The revised state law does not cap monthly subsidy rates, other than the
rates cannot be higher than foster care maintenance payments. See Id. Foster care
rates have a federally mandated cap.

18. Federal law and regulations do not cap monthly adoption subsidy rates,
other than the rates cannot be higher than foster care maintenance payments. Nor do
federal law or regulations prohibit counties from capping subsidy rates. However,
federal regulations do cap non-recurring adoption expenses at $2000 per child.

19.  Ms. Vigil testified that the federal cap on non-recurring expenses coupled
with the lack of a cap on monthly subsidies means the federal government was trying to
move states to set monthly subsidy rates equal to foster care rates. She explained that
the federal government is demonstrating that while states can cap non-recurring
expenses, states should be more flexible with adoption subsidies, maintaining the ability
to offer subsidies up to the foster care rate.

20. Colorado’s state adoption subsidy regulations have not yet been revised



to reflect the passage of Senate Bill 19-178. The State Department is revising the rules.

21. Ms. Vigil testified that the intent of Senate Bill 19-178 was to align
Colorado’s adoption subsidy laws with federal law.

22. The State Department’s Division of Child Welfare (“DCW”) hired a health
care actuarial consulting firm to conduct a study (the “Study”), the purpose of which was
to “define[s] a method for determining consistent adoption assistance across Colorado
counties for families who adopt children with special needs.” The Study was published
in July of 2019. Exhibit 2.

23. The Study included a legal analysis by the Denver law firm Brownstein
Hyatt Farber Schreck concerning “whether the setting of predetermined maximum
adoption subsidy amounts is consistent with the original intent of the federal program of
adoption assistance.” I1d. At 8.

24.  The legal analysis concluded:

[E]ven though setting a maximum adoption subsidy amount that is
lower than the federal maximum adoption subsidy amount (which is
the foster care maintenance payment amount) is not prohibited by
the federal program, it is difficult to conclude that setting a
maximum adoption subsidy amount that is lower than the foster
care maintenance payment amount is aligned with the original
intent of the federal program.

This is particularly true given that when the federal program
contemplated the ability of states to set a lower maximum amount
for nonrecurring expenses, the federal regulations made the ability
of states to do so explicit.

Rather, the most harmonious interpretation is that the federal
program intended for a child’s foster care maintenance payment
amount to be the maximum adoption subsidy amount, which is why
the federal law states ‘in no case may the amount of the adoption
assistance [subsidy] exceed the foster care maintenance payment,’
and why the federal law is not explicit that states can set their own
lower maximum amounts. Exhibit 2, Attachment 2 at 5 and 6.

25.  On February 25, 2020, Joe Homlar, Director of the DCW, sent a memo to
all county human services directors informing them that in June of 2020 DCW would be
reviewing all adoption assistance policies in the state. The review “will ensure that
State Statute and Volume 7 rules are reflected in county adoption assistance policies
and are consistent within statewide adoption practice.” Exhibit F.

26. Mr. Homlar directed the human services directors to “ensure that your
county’s policy and practices align with the Colorado adoption statute.” Id.

27. Mr. Homlar also said, “We encourage counties not to use predetermined
rates as this is a negotiation process.” Exhibit F.

28. The county departments of human services have until May 30, 2020 to
submit their revised policies. Id.



29. Mr. Homlar informed the directors that the adoption subsidy rules in
volume 7.306 “are currently being revised and approved through various state lead
committees, stakeholders and State Board.” Id.

The County Department’'s Subsidy Policy

30. The County Department’s adoption subsidy policy went into effect on April
30, 2010. Exhibit A. As of the date of hearing, it had not been revised in accordance
with Mr. Homlar's memo.

31. The policy caps monthly subsidy rates for children age newborn to 10 at
$349. The policy allows up to $800 per child as a maximum reimbursement for non-
recurring adoption expenses. The policy also provides funds for case services and
respite care. Exhibit A.

32.  When Ms. Vigil worked for the State Department, she reviewed the County
Department’s adoption subsidy policy and determined it was in compliance with State
Department laws and regulations.

The Children

33. In 2017 the County Department received calls about children were being
neglected. The County Department investigated in the winter and spring of 2017, and
the children, AL and EL, were removed from their biological family. Exhibit E.

34. On August 15, 2018, the parental rights of the children’s biological parents
were terminated, and the children were legally free for adoption. Id.

35. AL was born on August 26, 2014 and is five years old. EL was born on
February 8, 2016 and is four years old. AL and EL are half-brothers and were first
placed in Appellant's home for foster care when they were three years old and 17
months old, respectively. They lived with Appellants for four months and then were
moved to a pre-adoptive home. Id.

36. ACL was born on August 11, 2018 and is 20-months old. She was placed
with Appellants as well, and then was moved to the same pre-adoptive home. ACL is
the biological sister of AL and EL. Id.

37.  Appellants regularly provided respite care for the children while they were
living with the first pre-adoptive family.

38.  After 18 months, the pre-adoptive family said they were unable to meet
the children’s needs and did not want to adopt all three children.

39. The County Department searched for a placement for all three children but
was unable to find a placement. Appellants wanted the children to remain together and
agreed to adopt all three.

40.  Prior to Appellants becoming the children’s pre-adoptive family, AL and EL
had five prior placements, and ACL had four prior placements.

AL

41. AL is described as energetic, precocious, and a sweet and kind little boy.
When he was born, he tested positive for marijuana and amphetamines. Exhibit E.



42. AL has profound hearing loss in his left ear and slight hearing loss in his
right ear, and wears hearing aids. Exhibit 5. Mr. Lopez also has hearing loss and is
teaching American Sign Language (“ASL”) to AL. AL is also extremely near sighted and
wears glasses. AL suffers from severe dental neglect.

43.  On October 8, 2019, AL was diagnosed with expressive speech disorder,
sensory processing difficulty, emotional lability, developmental delay, auditory
neuropathy, and exposure to and born affected by heroin and methamphetamine.
Exhibit 4. He receives speech therapy and occupational therapy weekly.

44, AL is in kindergarten and is on an Individualized Education Program,
(“IEP”) at school for hearing and language. He receives speech therapy and
occupational therapy through his IEP. The IEP gives AL the help of a para-professional
during the school day. Due to AL’s delays, he may repeat kindergarten. AL struggles in
school. AL’s social skills and reading skills are delayed. He suffers from “auditory
fatigue.”

45. AL is doing well overall but gets overwhelmed and throws tantrums. He
must always be within his parents’ line of sight. He is unable to go to other children’s
homes without one of the Lopez’s accompanying him.

46. Amy Kruse, M.A., CCC-SLP, a Speech-Language Pathologist, has worked
with AL since April of 2019. Concerning AL, on January 10, 2020 she wrote:

His primary medical diagnosis on his plan of care is: Unspecified
lack of expected normal physiological development in childhood.
He demonstrates difficulties with word discrimination/phonological
awareness (hearing sounds in words and interpreting the words he
hears correctly). He also demonstrates some executive functioning
difficulties such as impulsive behavior and difficulties with using his
working memory at times. He continues to require speech-
language pathologist services at least 1x/ week. Exhibit 6.

47. AL receives four therapies per week in Appellant's home.
EL

48. EL is four years old. He has a severe iron deficiency and a genetic eye
condition. When EL first came to live with Appellants he screamed and raged for hours.
He still struggles with change and still has meltdowns but is getting better. EL struggles
to play with peers.

49. EL needed speech, occupational, and physical therapy when he first lived
with Appellants, but no longer needs physical therapy. Concerning speech therapy, Ms.
Kruse has been working with EL since April of 2019. On January 10, 2020, she wrote
that “his primary medical diagnosis on his plan of care is developmental disorder of
speech. He continues to require speech-language pathologist services at least 1x/
week.” Exhibit 9.

ACL

50. ACL is 20 months old. As an infant she had severe allergies and had to
use oxygen. She has a skin disorder and skin sensitivity. Appellants tried expensive



medications for her, but they did not work. ACL takes an oral medication for her skin
disorder.

51.  Currently, ACL does not have any issues with her eyes, but she will be
tested due to her brothers’ eye issues.

The Family Circumstances

52.  Appellants have a large family of eight children and two parents. Of those
children, all but one are adopted or are in the foster care system.

53.  Mr. Lopez is deaf and uses ASL. Ms. Lopez has a teaching degree but is
not working outside the home. She teaches CPR for extra income.

54, Ms. Lopez and her husband were told it would be best if they both
remained home so they could maintain flexible schedules for the well-being of the
children.

55. Appellants receive SSI disability income of $3,228 per month. That
amount will increase by $22 per month. Appellants receive adoption subsidy payments
for two of their adopted children of $1,200 per month. Exhibit 10.

56. Appellants are currently receiving the foster care maintenance rate for AL,
EL, and ACL, which is $36.36 per day per child. Of that amount, 66 cents is for respite
care, and $35.70 is for maintenance. Appellants receive $107.10 per day for all three
children ($35.70 x 3=$107.10).

57.  Monthly, the foster care maintenance rate totals $3,257.63 ($107.10 per
day x 365 days = $39,091.50 per year; $39,091.50 divided by 12 months = $3,257.625,
rounded up to $3,257.63 monthly).

58. Appellants had to finance a van large enough for 10 people to
accommodate the adoption of AL, EL, and ACL.

59. Appellant's budget includes $2,900 per month in adoption subsidy
payments for AL, EL, and ACL, which is what they requested from the County
Department. Including the $2,900, Appellant's monthly income is $7,328. Their
budgeted monthly expenses are $6845, for a difference of $483. Appellants do not
have any savings. Exhibit 10.

60. The ALJ has reviewed Appellants’ budget and finds as fact that it is
modest. For a family of 10 persons, with family members having multiple special needs,
the budget leaves little room for emergencies.

61. Other than the $22 monthly social security increase, Appellants’
circumstances will not change.

62. Ms. Lopez testified that Appellants’ budget meets the children’s needs.

63. Ms. Lopez testified that the adoption subsidy offered by the County
Department would not meet the special needs of AL, EL, and ACL.

64. Ms. Lopez testified that as a family of ten persons, they would be unable
to use respite money.



County Department’'s Offer

65. Appellants requested a $1000 monthly subsidy for AL and EL each, and a
$900 monthly subsidy for ACL.

66. The County Department offered the following:

AL:  $349 monthly adoption subsidy; $300 monthly respite; $800 in non-
recurring adoption expenses; $5000 case services reimbursement for AL’s
special needs, and an additional $189 per month for AL’s special needs. Exhibit
D.

EL: $349 monthly adoption subsidy; $300 monthly respite; $800 in non-recurring
adoption expenses; $3000 case services reimbursement for EL’s special needs.
Exhibit C.

ACL: $349 monthly adoption subsidy; $300 monthly respite; $800 in non-
recurring adoption expenses; $5000 case services for ACL’s medical condition.
Exhibit B.

67. The case services are paid as reimbursements. Appellants must submit
receipts from services ordered or deemed necessary by appropriate providers in order
to be reimbursed.

68. Ms. Locke, the children’s GAL, was concerned with the adoption subsidy
negotiation because although the children’s needs were discussed, the County
Department offered their predetermined cap.

69. Ms. Vigil testified that the offer followed the County Department’s policy.

70. The ALJ finds as fact that the subsidy offered complies with County
Department policy as it is currently written.

71. The ALJ finds as fact that the County Department’s policy as it is currently
written may not be in compliance with the intent of the revised state adoption law.

CONCLUSIONS OF LAW

It is in this section of the Initial Decision that the undersigned usually sets forth
the rules governing adoption subsidies (sections 7.306.41 and 7.306.42), analyzes
whether the county’s policy complies with the rules, and determines whether the
subsidy offer in question complies with the policy and rules. Here, the ALJ is faced with
the unusual situation in which the rules are in a state of flux and are being revised at the
same time this decision is being written. The State Department, through DCW Director
Mr. Homlar, has directed the County Department (and all county departments of human
services) to revise their policies in light of the new law and has encouraged counties not
to use predetermined rates when doing so. The revised policies are due May 30, 2020,
shortly after this decision is due. Because the State Department rules and the County
Department policy may look very different just days after this decision is issued, the ALJ
is basing this decision on the new state law, the one area that is settled.

It should first be noted that the ALJ will not criticize the County Department for
offering a predetermined, capped rate of $349 per child. At the time the parties were
negotiating the subsidy, the County Department had not yet received Mr. Homlar's



February 20, 2020 memo urging counties not to set predetermined rates. Ms. Vigil had
previously reviewed the County Department’s policy and had determined it complied
with State Department regulations when she worked for the State Department. Ms. Vigil
was a credible and persuasive witness: she had been the State Department’s point
person over all counties’ adoption policies and had been involved in the working group
studying the issue of adoption subsidies. Ms. Vigil also testified that the subsidy offered
Appellants was in accordance with the County Department’s current policy. The ALJ
therefore concludes that the County Department did not err when it offered Appellants a
subsidy in line with its written policy. See 88§ 7.306.41 and.42.

That being said, the ALJ is persuaded by the exhibits in evidence that the State
Department does not want counties to set predetermined rates going forward. See
Exhibit F. The ALJ is also persuaded, and concludes, based on the documents in
evidence and the testimony of Ms. Vigil, that the current, revised Colorado adoption
subsidy law mandates that subsidy offers be based on the needs of the children and the
circumstances of the family, up to the foster care maintenance rate. 8§ 26-7-107(3).
See also Exhibits 1 and 2.

With that in mind, and in accordance with section 26-7-102(2), the known and
anticipated needs of AL, EL, and ACL are many: drug use in utero, hearing impairment,
executive functioning impairment, speech disorders and the need for speech therapy, a
skin disorder, vision disorders, difficulties with social interaction, emotional regulation
difficulties, being a sibling group, being on an IEP, four and five prior placements, and
one failed pre-adoption. And these are just the known needs. Also, pursuant to section
26-7-102(5), the circumstances of the family include the fact that both parents receive
social security disability as their main source of income, which is not going to change
except for small cost of living adjustments. The family is large, 10 persons, which is not
going to change. Ms. Lopez is not working using her teaching degree, which is not
likely to change given the fact that there are eight children at home to care for, and Mr.
and Ms. Lopez need flexible schedules in order to provide all of the various therapies
and appointments the children require. Appellants wrote a frugal budget which included
the amount they believed they needed in order to meet the special needs of AL, EL, and
ACL. That amount is $2900 monthly, which is below the foster care maintenance rate
of $3,257.63 and is in compliance with section 26-7-107(3). Appellants have lived with
AL, EL, and ACL for over a year, and are in the best position to know what special
needs these children have, and what resources it will take to meet those needs.
Appellants have budgeted frugally; they have not budgeted for emergencies, savings, or
unexpected non-emergency costs, and if everything goes according to plan, they still
only have $483 left at the end of the month. For 10 people, $483 is quite slim.

The ALJ concludes that the adoption of AL, EL, and ACL will take a large toll on
the family’s financial and emotional resources. After consideration of the children’s
special needs and the family’s circumstances, the ALJ concludes that the monthly
adoption subsidy should be $1000 for AL, $1000 for EL, and $900 for ACL, for a total of
$2900 per month, in compliance with section 26-7-101, et seq.
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INITIAL DECISION

It is the Initial Decision of the Administrative Law Judge that the appropriate and
legally compliant monthly adoption subsidy for the adoption of AL, El, and ACL by the
Appellants, is $1000, $1000, and $900 respectively, for a total of $2900.

Pursuant to Sections 26-1-106 and 24-4-105(14)(a)(l), C.R.S., this Initial
Decision shall be reviewed by the Office of Appeals, State Department of Human
Services. The parties shall have 15 days from the date this Initial Decision is mailed,
plus three days for mailing, to file written exceptions with the Office of Appeals at 3550
W. Oxford Avenue, Denver, Colorado 80236, unless extended by the Office of Appeals.
This Initial Decision will not be implemented while pending further review and final
agency action by the Office of Appeals. Pursuant to applicable rules, the failure to file
exceptions to provisions of the Initial Decision will waive the right to seek judicial review
of a final agency decision that affirms those provisions.

Done and Signed_April 20, 2020

/sl Tanya T. Light
TANYA T. LIGHT
Administrative Law Judge
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