



	District Court, [Name of] County

[Address]
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	THE PEOPLE OF THE STATE OF COLORADO IN THE INTEREST OF:
[Name], a Juvenile
And concerning:
[Name], Respondent

and 
THE COLORADO DEPARTMENT OF HUMAN

SERVICES, An Interested Party
	

	[Name], #[####]
[Address]
Phone: [(###)-###-####]
Fax: [(###)-###-####]
Email: [aaa@bbb.ccc]
	Case Numbers: [##JD#### and ##JD####] 

Div.  [#]

	GUARDIAN AD LITEM’S RESPONSE TO PETITION FOR REVIEW OF MAGISTRATE’S [DATE] ORDER


[Name]., Guardian ad Litem (GAL) for the juvenile, [Name], asks this court to deny the Petition for Review of Magistrate’s [Date] Order. In support thereof, the GAL states as follows:
FACTUAL AND PROCEDURAL HISTORY
1. On [Date], [Name of youth] was arrested and detained at [Name of facility].  
2. On [Date], the youth’s family brought [his/her] prescribed medications to [Name of facility] so they could be administered to [him/her].

3. On [Date], [Name of] County case [##JD####] was filed and a detention hearing occurred.

4. On [Date], the Magistrate heard arguments from the parties concerning [Name of facility] not providing the juvenile [his/her] medications as prescribed by [his/her] long-term provider at [Name of medical facility].

5. The youth is prescribed [Name of medicine] by [Name of doctor] at [Name of medical facility], whom [he/she] has been seeing for medical care for approximately five years. [He/She] is also prescribed an as-needed medication for [name of ailment].

6. As of the [Date] hearing, [Name of facility] was not providing the juvenile any of these medications as prescribed by [his/her] [Name of medical facility] provider, nor was the facility providing [him/her] any medications prescribed by a provider from [Name of facility]. The youth was not being provided any medications at all.

7. As stated on the record at the [Date] hearing, [Name and title] indicated to the GAL that there were concerns that the youth was taking the [Name of medicine] inconsistently, which [he/she] reported was unhealthy. However, upon further injury [he/she] indicated the medication could be provided by the facility on a consistent basis.

8. [Name] also reported that the [Name of medication] was contraindicated due to the juvenile’s [Name of substance]use.  However, when asked about how [name of substance] would interact with [Name of medication] and what adverse reaction it could potentially cause, [Name] reported [he/she] did not know.

9. In response, the Magistrate issued an order as reflected in the signed minute order dated [Date].  The order states, “[language].”
10. On [Date], [##] days after the juvenile  was first detained, the psychiatrist at [Name of facility] met with [Child’s name] for [his/her] initial evaluation at the facility. According to [Name and role], the juvenile’s “prior diagnoses were continued and [his/her] prior medications were started and are being titrated to previous doses….” 
11. At the [Date] hearing, the Magistrate clarified that [what].
12. On [Date], the Petition for Review of Magistrate’s [Date] Order was filed. No transcript from any hearing in these cases was included.

STANDARD OF REVIEW
13. A magistrate’s finding cannot be altered upon review unless it is clearly erroneous. C.R.M. (7)(a)(9). A magistrate’s finding is clearly erroneous when “no support can be found in the record to support it.” People in the Interest of S.G., 91 P.3d 443, 452 (Colo. 2004).

14. “The failure of the petitioner to file a transcript of the proceedings before the magistrate is not grounds to deny a petition for review but, under those circumstances, the reviewing judge shall presume that the record would support the magistrate’s order.” C.R.M. 7(a)(9) (emphasis added).

15. Statutory interpretation is a question of law that reviewing courts assess de novo. People v. Disher, 224 P.3d 254 (Colo. 2010) (citing Klinger v. Adams County Sch. Dist. No. 50, 130 P.3d 1027, 1031 (Colo. 2006)).

16. “In construing a statute, a court is to give effect to the intent of the General Assembly. Construction which defeats an obvious intent should be avoided.” People in the Interest of T.L.D., 809 P.2d 1120, 1122 (Colo. App. 1991).

17. “To determine intent, a court should look first to the language of the statute. Words should be given effect according to their ordinary meaning.” Id.
18. Absent an ambiguity in the plain language of the statute, the reviewing court looks no further than the language of the statute. People v. Disher, 224 P.3d 254 (Colo. 2010)(citing Klinger, 130 P.3d at 1031; People v. Yascavage, 101 P.3d 1090, 1093 (Colo. 2004)).

19. Only if the plain language of the statute is ambiguous does the reviewing court rely on other factors, “including: legislative history, the consequences of a given construction, and the end to be achieved by the statute.” Id.
APPLICABLE LAW & ANALYSIS
a. The Magistrate’s Findings Were Not Clearly Erroneous
20. The Magistrate’s factual findings were not clearly erroneous, as the evidence in the record uncontrovertibly supports the finding that the youth was not being provided [his/ prescribed medications.

21. Additionally, because the petitioner did not file a transcript of the proceedings in question, the reviewing Judge shall presume the record would support the Magistrate’s order.

b. The Plain Meaning of C.R.S. 19-2.5-1509 and C.R.S. 25-1.5-301 Clearly Requires Juvenile Institutional Facilities to Provide Prescribed Medications to Juveniles in Their Care
22. While statutory interpretation by the Magistrate in this case is reviewed de novo, the clear meaning of the statutes at issue is apparent from the plain language of those statutes.

23. C.R.S. 19-2.5-1509 states that the “executive director of the department of human services has the power to direct the administration or monitoring of medications to persons in juvenile institutional facilities.”
24. C.R.S. 25-1.5-301(1) goes on to define “administration” as “assisting a person in the ingestion, application, inhalation, or, using universal precautions, rectal or vaginal insertion of medication, including prescription drugs, according to the legibly written or printed directions of the attending physician or other authorized practitioner or as written on the prescription label…”
25. C.R.S. 25-1.5-301(1) continues by explicitly stating that “‘administration’ does not include judgment, evaluation, or assessments or the injections of medication….” (emphasis added).

26. C.R.S. 25-1.5-301(3) defines “monitoring” as “(a) [r]eminding the resident to take medication or medications at the time ordered by the physician or other authorized licensed practitioner; (b) [h]anding a resident a container or package of medication lawfully labeled previously for the individual resident by a licensed physician or other authorized licensed practitioner; (c) [v]isual observation of the resident to ensure compliance; (d) [m]aking a written record of the resident’s compliance with regard to each medication, including the time taken; and (e) [n]otification to the physician or other authorized practitioner if the resident refuses to or is not able to comply with the physician’s or other practitioner’s instructions with regard to the medication.”
27. In applying the plain meaning of the words in these statutes, human services is required to assist with the provision of prescribed medications and to monitor their consumption by the juvenile while the juvenile is detained in their facility. The statute explicitly states that this administration does not include judgment, evaluation, or assessment.

c. The Intent of the General Assembly Was to Promote a Seamless Continuum of Care as Required by the Juvenile’s Best Interest
28. Pursuant to C.R.S. 19-2.5-1501(1)(b)(III), one of the stated purposes of the Division is to “[p]romote a seamless continuum of care” for juveniles receiving their services.

29. Additionally, the General Assembly stated a clear intent that “the juvenile justice system shall take into consideration the best interests of the juvenile…in providing appropriate treatment.” C.R.S. 19-2-102(1).

30. Here, [Name of facility] did not provide any evaluation of [Name of child] by a licensed mental health provider until after the court issued the subject order and after the youth had been at the facility without [his/her] prescribed medications for [##]days.

31. This is not what the General Assembly contemplated when promoting seamless continuity of care that takes into consideration the best interests of the juvenile.

d. The  Court  Acted  Within  Its  Jurisdiction  in  Ordering  That  the  Juvenile  Receive  [His/Her] Prescribed Medications
32. In C.C.C. v. Dist. Ct. for Fourth Judicial Dist., the Supreme Court of Colorado acknowledged that “[t]he legislature envisioned a sharing of authority over juveniles under the [Children’s] Code. The interworking of the courts and various executive agencies including the Department of Institutions, is provided for throughout the Code. In balancing respective powers, the Code contemplates that courts will provide protection from the possible infringement upon the constitutional rights of juveniles by acts of executive agencies.” 188 Colo. 437, 441-42 (Colo. 1975).

33. The court has recognized that juveniles have a constitutional right to due process in delinquency proceedings. People v. Juvenile Ct., City & Cnty. of Denver, 893 P.2d 81, 93- 94 (Colo. 1995).

34. Here, the Magistrate acted within its jurisdiction in ordering that [Name of child] receive [his/her] prescribed medications.

35. [Name of facility], which is part of the executive branch, was violating the juvenile’s right to due process by refusing to provide [him/her] with [his/her] prescribed medications. As such, it was contemplated by the Children’s Code that the judicial branch, through the Order of the Magistrate, would be empowered in such a situation to provide protection from this infringement on the juvenile’s constitutional rights.

36. By denying the juvenile [his/her] prescribed medications, [Name of facility] significantly impacted the juvenile’s mental health and ability to participate in [his/her] own defense in violation of [his/her] constitutional right to due process. U.S. CONST. AMEND. XIV; COLO. CONST. Art. II, Sec. 25.

37. This violation was appropriately remedied by the Court through the Magistrate’s Order.

38. Furthermore, fundamental fairness requires that the Court be vested with the authority to review actions taken by juvenile detention facilities that impact the wellbeing of the juveniles detained there. If there were no such oversight, serious human rights violations could occur with impunity and would violate the Children’s Code requirement for the Court to take into account the best interest of the juvenile.

e. The Court’s Order Does Not Result in A Violation of Medical Ethical Standards as No Evaluation Had Been Provided by a Provider at [Name of facility]
39. The Petitioner argues that the Magistrate placed “DYS physicians in the untenable position of having to choose between fulfilling their professional and ethical obligations as doctors or risk violating the Magistrate’s Order…. There is no authority allowing the court to review the treatment decisions of a DYS physician, especially when those decisions are based on science, established criteria regarding treatment, and reliance on standards within the medical profession.” See Petition for Review of Magistrate’s August 19, 2021 Order.

40. This is not accurate. No physician was required to choose between fulfilling their professional and ethical obligations as a licensed provider or risk violating the Magistrate’s Order.

41. At the time when the Magistrate issued the Order, no licensed provider from [Name of facility] had completed, or even begun, any type of evaluation of the juvenile from which to make any medical recommendation.

42. Furthermore, even once the provider from [Name of facility] did finally evaluate the juvenile on [Date], the provider indicated that [Name of Child]’s “prior diagnoses were continued.” 
43. The provider went on to indicate that the juvenile’s “prior medications were started and are being titrated to previous doses….” [Name of facility] expressed no concern regarding the prescribed medications subsequent to their provider’s evaluation of the juvenile.

44. Prior to completing their own evaluation of the juvenile, [Name and role] indicated to the GAL that there were concerns that the youth was taking the [name of medication] inconsistently, which [he/she] reported was unhealthy.

45. However, upon further inquiry, [Name] indicated the medication could be provided by the facility on a consistent basis. As such, there is no expressed medical reason to continue

to not provide this medication as it was able to be provided to the juvenile on a consistent basis by [Name of facility].

46. [Name] also reported that the [Name of medication] was contraindicated due to the juvenile’s [name of substance] use. However, when asked about how [name of substance] would interact with [Name of medication] and what adverse reaction it could potentially cause, [Name] reported [he/she] did not know.

47. This denial of medication is not “based on science, established criteria regarding treatment, and reliance on standards within the medical profession” because the provider did not even know why the medication could be contraindicated.

48. As stated on the record at the following hearing, [Name and role] indicated that “there is absolutely no justifiable reason for [Name] not to be taking [his/her] medications.”
49. Because both the [Name of facility] provider and the [Name of medical provider] provider, after having each evaluated the juvenile, came to the same conclusions regarding the juvenile’s diagnoses and medications, there is no contradictory medical opinion that has been provided by a provider from [Name of facility] following their actual evaluation of the juvenile.

50. Nonetheless, the Magistrate’s intervention was essential to ensure the juvenile received timely administration of [his/her] prescribed medications, as [Name of facility] failed to act of its own accord until at least [##] days after the juvenile was detained there, and only after the Magistrate issued an Order requiring the facility to act.

Wherefore, the GAL asks this Court to deny the Petition for Judicial Review of Magistrate’s [Date] Order to ensure that [Name of child] continues to receive appropriate medications as prescribed as required by [his/her constitutional right to due process.

Dated: [Date]






Respectfully submitted,

[Name]

CERTIFICATE OF SERVICE
I hereby certify that on [Date], I served a true and correct copy of Guardian ad Litem’s Response to Petition for Review of Magistrate’s [Date] Order, on the following parties via ICCES:
[Names]
_____________________________________

[Name]

	DISTRICT COURT, [NAME OF] COUNTY, COLORADO

[Address]
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[NAME], a Juvenile
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	Case Numbers: [##JD#### and ##JD####]

Div.  [##]
Ctrm. [##]

	ORDER DENYING PETITION FOR REVIEW OF MAGISTRATE ORDER




THIS MATTER comes before the Court on The Colorado Department of Human Services (Department), Division of Youth Services’ (DYS) Petition for Review of Magistrate’s [Date] Order (Petition), filed through the Office of the Attorney General on [Date]. Guardian ad Litem (GAL) filed Guardian ad Litem’s Response to Petition for Review of Magistrate’s August ]Date] Order (Response) on [Date]. The Court, having reviewed the Petition and being fully advised, FINDS and ORDERS as follows:

FACTUAL AND PROCEDURAL HISTORY
1. On [Date], [Name] was arrested and placed in the physical custody of the Department.

2. On [Date], the Magistrate heard arguments from the parties concerning whether the juvenile was receiving [his/her] medications as prescribed by [his/her] long-term provider at [Name of medical provider].

3. On [Date], the Magistrate issued a signed minute order stating: “[what]”.
4. On [Date], [##] days after [Name] was first detained, the [Name of facility] psychiatrist met with [Name of child] for [his/her] initial evaluation. According to [Name and title], [Name of child]’s “prior diagnoses were continued and [his/her] prior medications were started and are being titrated to previous doses.” 
5. At the [Date] hearing, the Magistrate clarified that “[what].  
6. On [Date], the Department filed the Petition for Review of Magistrate’s [Date] Order.  No transcript was included.

7. On [Date], the GAL filed the Response to Petition for Review of Magistrate’s August [Date] Order.

STANDARD FOR REVIEW
8. C.R.M. 7(a)(5): “A party may obtain review of a magistrate's final order or judgment by filing a petition to review such final order or judgment with the reviewing judge no later than 14 days subsequent to the final order or judgment if the parties are present when the magistrate's order is entered, or 21 days from the date the final order or judgment is mailed or otherwise transmitted to the parties.”

9. Pursuant to C.R.M. 7, “[a] petition for review shall state with particularity the alleged errors in the magistrate's order or judgment and may be accompanied by a memorandum brief discussing the authorities relied upon to support the petition. Copies of the petition and any supporting brief shall be served by the party seeking review. Within 14 days after being served with a petition for review, a party may file a memorandum brief in opposition.”  C.R.M. 7(a)(7).

10. C.R.M. 7(a)(8), “The reviewing judge shall consider the petition for review on the basis of the petition and briefs filed, together with such review of the record as is necessary.”

11. “Findings of fact made by a magistrate may not be altered unless clearly erroneous.”


C.R.M. (7)(a)(9).

12. A finding is clearly erroneous when “although there [may be] evidence to support it, the reviewing court on the entire evidence is left with the definite and firm conviction that a mistake has been committed.” Quintana v. City of Westminster, 56 P.3d 1193, 1196 (Colo. App. 2002) (quoting United States v. United States Gypsum Co., 333 U.S. 364, 395 (1948)).

13. Further, “[i]t is the obligation of the party asserting error in a judgment to present a record that discloses that error, for a judgment is presumed to be correct until the contrary affirmatively appears.” Schuster v. Zwicker, 659 P.2d 687, 690 (Colo. 1983).

14. “[A] party seeking review of a magistrate's order shoulders the burden of providing a record justifying the rejection or modification of that order.” In re Marriage of Rivera, 91 P.3d 464, 466 (Colo. App. 2004).

15. The magistrate’s decisions may not be overturned without clear evidence of an abuse of discretion. In re Marriage of Wall, 868 P.2d 387 (1994).

16. The failure of the burdened party “to file a transcript of the proceedings before the magistrate is not grounds to deny a petition for review but, under those circumstances, the reviewing judge shall presume that the record would support the magistrate’s order.” C.R.M. 7(a)(9).

LEGAL ANALYSIS
17. The Court FINDS that the Motion and Response were timely filed.

18. Because the petitioner did not file a transcript of the proceedings in questions, the reviewing Judge shall presume the record would support the Magistrate’s order.

19. Statutory interpretation is a question of law that reviewing courts assess de novo. People v. Disher, 224 P.3d 254 (Colo. 2010) (citing Klinger v. Adams County Sch. Dist. No. 50, 130 P.3d 1027, 1031 (Colo. 2006)).

20. “In construing a statute, a court is to give effect to the intent of the General Assembly. Construction which defeats an obvious intent should be avoided.” People in the Interest of T.L.D., 809 P.2d 1120, 1122 (Colo. App. 1991).

21. “To determine intent, a court should look first to the language of the statute. Words should be given effect according to their ordinary meaning.” Id.
22. Absent an ambiguity in the plain language of the statute, the reviewing court looks no further than the language of the statute. People v. Disher, 224 P.3d 254 (Colo. 2010) (citing Klinger, 130 P.3d at 1031; People v. Yascavage, 101 P.3d 1090, 1093 (Colo. 2004)).

23. Only if the plain language of the statute is ambiguous does the reviewing court rely on other factors, “including: legislative history, the consequences of a given construction, and the end to be achieved by the statute.” Id.
24. The plain meaning of C.R.S. 19-2.5-1509 and C.R.S. 25-1.5-301 requires juvenile institutional facilities to provide prescribed medications to juveniles in their care.

25. C.R.S. 19-2.5-1509 states that the “executive director of the department of human services has the power to direct the administration or monitoring of medications to persons in juvenile institutional facilities.”

26. C.R.S. 25-1.5-301(1) defines “administration” as “assisting a person in the ingestion, application, inhalation, or, using universal precautions, rectal or vaginal insertion of medication, including prescription drugs, according to the legibly written or printed

directions of the attending physician or other authorized practitioner or as written on the prescription label…”

27. C.R.S. 25-1.5-301(1) explicitly states that “administration does not include judgment, evaluation, or assessments or the injections of medication.”

28. C.R.S. 25-1.5-301(3) defines “monitoring” as “(a) [r]eminding the resident to take medication or medications at the time ordered by the physician or other authorized licensed practitioner; (b) [h]anding a resident a container or package of medication lawfully labeled previously for the individual resident by a licensed physician or other authorized licensed practitioner; (c) [v]isual observation of the resident to ensure compliance; (d) [m]aking a written record of the resident’s compliance with regard to each medication, including the time taken; and (e) [n]otificationto the physician or other authorized practitioner if the resident refuses to or is not able to comply with the physician’s or other practitioner’s instructions with regard to the medication.”

29. In applying the plain meaning of the statutory language, the Department may direct the physical administration or monitoring of medications that have already been prescribed by a physician.

30. Pursuant to C.R.S. 19-2.5-1501(1)(b)(III), one of the Division’s stated purposes is to “[p]romote a seamless continuum of care” for juveniles receiving their services.

31. Here, a seamless continuum of care would reasonably include providing prescribed medications to the juvenile in the twenty-six days between [his/her] arrest and [his/her] initial evaluation by the facility’s psychiatrist.

32. In C.C.C. v. Dist. Ct. for Fourth Judicial Dist., the Supreme Court of Colorado acknowledged that “[t]he legislature envisioned a sharing of authority over juveniles under the [Children’s] Code. The interworking of the courts and various executive agencies including the Department of Institutions, is provided for throughout the Code. In balancing respective powers, the Code contemplates that courts will provide protection from the possible infringement upon the constitutional rights of juveniles by acts of executive agencies.” 188 Colo. 437, 441-42 (Colo. 1975).

33. Juveniles have a constitutional right to due process in delinquency proceedings. People
v. Juvenile Ct., City & Cnty. of Denver, 893 P.2d 81, 93-94 (Colo. 1995).

34. Denying the juvenile [his/her] prescribed medication could have an impact on the juvenile’s mental health and ability to participate in [his/her] own defense in violation of [his/her] constitutional right to due process. U.S. CONTS. AMEND. XIV; COLO. CONST. Art. II, Sec. 25.

35. Here, the Magistrate acted within its jurisdiction to order the juvenile receive [his/her] prescribed medications when [Name of Facility] did not provide them.

36. Furthermore, fundamental fairness requires that the Court be vested with the authority to review actions taken by juvenile detention facilities that impact the well-being of the juveniles detained there. Without this oversight, human rights violations could occur in violation of the Children’s Code requirement that the Court take into account the best interest of the juvenile.

37. The Magistrate did not place DYS physicians in the position of “having to choose between fulfilling their professional and ethical obligations as doctors or risk violating the Magistrate’s order.” 
38. When the Magistrate issued the Order, no licensed provider from [Name of facility] had completed, or initiated, any evaluation of the juvenile from which to make a medical recommendation.

39. Accordingly, the Court FINDS, based on the evidence presented, the findings made by the Magistrate are not clearly erroneous.

40. The Court FINDS, based on the evidence presented, the Magistrate’s order was not an abuse of discretion.

THEREFORE, the Court ORDERS the Department’s Petition for Review of Magistrate’s [Date] Order DENIED.

SO ORDERED.

Done in [Name of City], Colorado, this [##] day of [Month, 20##].

BY THE COURT:

           [Judge or Magistrate Name]










