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With this Petition for Certiorari, the Guardian ad Litem (“GAL”) for the minor Child[ren/Youth] [Initials of Child/Youth] (“[Initials of Child/Youth]” or “Child”) hereby requests that the Supreme Court to grant certiorari on the following issues:

1. 
Whether the Court of Appeals, in departing from the decisions of other divisions of the Court of Appeals, correctly designated “fundamental fairness” as the best means to apply the second prong of the analysis described in Strickland v. Washington, 466 U.S. 668 (1984), when assessing whether a parent’s trial court counsel was ineffective in an appeal from a termination order in a dependency and neglect case.

2. 
Whether an appellate court may vacate a trial court’s decision in a dependency and neglect case without remanding the case to the trial court to make findings under Strickland’s two-part test, and under what circumstances.

3. 
Whether an appellate court, in a direct appeal from a judgment terminating parental rights, may consider a claim of ineffective assistance of counsel based on counsel’s performance at an adjudicatory hearing, and under what circumstances.

The judgment sought to be reviewed is the Court of Appeals’ decision in [Case name, number] (issued [date]) (“Opinion”) (copy attached as Appendix A). There is no order respecting a rehearing and there is no order granting an extension of time within which to petition for certiorari.

I. 
Procedural History
This matter arises out of a dependency and neglect case in [Name] County, Case No. [##JV####].  On [Date], the [Name] County Department of Human Services (“Department”) filed a Petition in Dependency and Neglect asserting that the Child, born on [Date], was dependent and neglected.

On [Date], an adjudicatory hearing was held, at which time Respondent Mother failed to appear and the court adjudicated the Child dependent and neglected. On this same day, the court adopted a treatment plan for Respondent Mother as an order of the court.  During the course of the case, the Department made services available to the Respondent Mother in an attempt to reunify the Child with her, yet Respondent Mother never meaningfully engaged in the services offered.

The Department filed a Motion for Termination of Parent-Child Legal Relationship on [date], and the trial court held the termination hearing on [date]. Following the termination hearing and additional proceedings, the trial court entered a written order finding that the Department demonstrated by clear and convincing evidence that Respondent Mother’s rights to [Child’s Initial’s] should be terminated. Respondent Mother appealed the trial court’s decision terminating her parental rights to the Court of Appeals.

The Court of Appeals, in an order dated [Date], ordered supplemental briefing on the following two issues:

1) 
The opening brief presents two standards for evaluating the prejudice component of an ineffective assistance of counsel claim on direct appeal from a judgment terminating parental rights: counsel’s deficient performance “damaged the fairness of the proceedings,” and “but for counsel’s deficient performance, the outcome of the proceeding would have been different.”

Should a court apply one or both standards when deciding whether counsel’s deficient performance prejudiced a parent in a termination of parental rights proceeding?

2) 
Given that an appellate court may consider an ineffective assistance of counsel claim for the first time on appeal, when, if ever, it is appropriate for an appellate court to conclude that an ineffective assistance claim has occurred and simply reverse the termination finding and remand for a new termination hearing, rather than remand for an ineffective assistance of counsel hearing?
ORDER for supplemental briefs, p 1-2 (issued [Date]) (copy attached as Appendix B). This order gave the parties one week to provide supplemental briefs on both of these questions.

The Court of Appeals issued its decision on [Date], and the Opinion contained the following rulings of law:

1) Acknowledging that it was deviating from prior Court of Appeals’ decisions, the Court of Appeals in this case held that the prejudice inquiry for ineffective assistance claims in termination of parental rights proceedings should focus on whether counsel’s deficient performance rendered the proceeding fundamentally unfair or the proceeding unreliable. Opinion at 4-5.

2) The Court of Appeals also held that, when an appellate court concludes that counsel’s deficient performance rendered the termination proceeding presumptively unfair or unreliable, it need not remand a parent’s ineffective assistance claim to the juvenile court for further proceedings. Id. at 33.

3) 
Finally, the Court of Appeals ruled that an appellate court may consider a claim of ineffective assistance of counsel based on counsel’s performance at the adjudicatory hearing in a direct appeal from a judgment terminating parental rights when:

a) 
counsel rendered deficient performance at the adjudicatory hearing; and 
b) 
due to counsel’s deficient performance, there was not substantial compliance with the requirements for establishing a child’s status as dependent or neglected.

Id. at 38.

Utilizing these novel findings, the Court of Appeals reviewed the facts of the case and held that Mother made a sufficient showing that trial counsel’s performance was outside the range of professionally competent assistance, and that trial counsel did not subject the case to a meaningful adversarial process. Opinion at 45. 
On this basis, the Court of Appeals reversed the trial court’s termination order and remanded the case for a new hearing on termination of parental rights. Id. at 45. Additionally, the Court of Appeals found that the record was insufficient to determine whether less drastic alternatives to termination existed because Mother’s trial counsel did not timely litigate the issue. Id. at 47. Consequently, the Court of Appeals ruled that, on remand, the trial court could consider whether a less drastic alternative to termination existed before conducting a full evidentiary termination hearing. Id.
II. 
The Court of Appeals Decided an Issue of Substance Which Has Not Heretofore Been Determined by the Supreme Court.
The Colorado Supreme Court’s review of a decision issued by the Colorado Court of Appeals is a matter of sound judicial discretion, and the Supreme Court will only authorize it when special and important issues are raised. C.A.R. 49(a). One reason why the Supreme Court may choose to review a decision of a lower court is because the decision addressing a question of substance not previously determined by the Supreme Court. See C.A.R. 49(a)(1).

In this case, the Supreme Court should grant certiorari because the Court of Appeals’ decision raises several novel issues. First, the Opinion holds that a claim of ineffective assistance of counsel may be raised for the first time on direct appeal of a termination order, a holding which the Supreme Court has not adopted. See People ex rel. A.G., 262 P.3d 646 (Colo. 2011). Perhaps more concerning, the Court of Appeals’ Opinion also holds that an appellate court may vacate a trial court’s termination order without remanding the case to the trial court to make findings under Strickland’s two-part test for ineffective assistance of counsel. This analysis necessarily results in the appellate court being the first and only court to assess: 1) what professionally competent assistance looks like in a particular case; and 2) whether trial counsel’s performance was outside this range; and 3) whether the parent was prejudiced by these errors. See Opinion at 38-48. Because, according to the Opinion, a parent may raise these issues for the first time on appeal of termination of parental rights, the Court of Appeals would be making these determinations without the benefit of a record on them. In contrast to the Opinion’s rationale, such highly factual decisions are best made by a trial court in a case, which has the ability to accept evidence and hear testimony, unlike an appellate court.
In fact, the Colorado Court of Appeals previously indicated that a remand on an ineffective assistance of counsel claim should only occur where a parent’s allegations are “sufficiently specific and compelling to constitute a prima facie showing of ineffective assistance of counsel,” see People in the Interest of C.H., 166 P.3d 288, 290-91 (Colo. App. 2007); and no Colorado court has contemplated that appellate courts should make such determinations in dependency and neglect cases.

Second, the Court of Appeals’ Opinion is novel in that it holds that appellate court may assess whether trial counsel was ineffective at an adjudicatory hearing on an appeal of termination of parental rights. In so holding, the Court of Appeals’ Opinion essentially allows a parent to call into question the validity of an adjudication without having to appeal the adjudication and disposition pursuant to C.R.S. § 19-1-109(1)(c) (adjudication becomes final, appealable order upon entry of disposition). Yet, not only does the Court of Appeals’ Opinion find that a parent may use his or her counsel’s performance at the adjudication hearing to challenge the decision on termination, but the decision specifies a two-part test to determine when this may occur. See Opinion at 38. To this GAL’s knowledge, this two-part test has no prior foundation in the law. 
Such novel approaches to addressing ineffective assistance of counsel claims in dependency and neglect cases, as described in the Court of Appeals’ Opinion, necessitates review, and potentially reversal, by the Supreme Court.

III. 
The Court of Appeals’ Opinion Was Rendered in Conflict with the
Decisions of Other Divisions of the Court of Appeals.
In addition to issuing an expansive opinion based upon several original legal theories, the Court of Appeals’ decision was clearly in conflict with prior decisions of the Court of Appeals. The Opinion acknowledged this fact:

Like other divisions before us, we apply the two familiar Strickland v. Washington, 466 U.S. 668 (1984), prongs governing review of ineffective assistance claims in dependency and neglect cases. See, e.g., People in Interest of C.H., 166 P.3d 288, 291 (Colo. App. 2007).

These prior divisions, however, did not analyze how to best adapt Strickland’s prejudice prong to dependency and neglect cases. Rather, without discussion, they borrowed the prejudice test from criminal cases and determined that to demonstrate prejudice, the parent must show “there is a reasonable probability that, but for counsel’s deficient performance, the outcome of the hearing would have been different.” D.G., 140 P.3d at 308. For the reasons we articulate below, we part ways with these divisions’ prejudice inquiry and apply a prejudice inquiry that better suits parents’ right to counsel under Colorado’s statutory framework for termination of parental rights proceedings.
Opinion at 3-4.

The Court of Appeals based its rationale for modifying the second prong of the Strickland test on the “expansive discretion” granted to juvenile courts in dependency and neglect cases. Opinion at 22, 23. The GAL disagrees that trial courts have “expansive discretion” in dependency and neglect cases, and certainly not to any such degree that requires the reinterpretation of the test for ineffective assistance of counsel.

The result of the Court of Appeals’ modification to the existing analysis is that appellate courts will now be tasked with applying the loose, discretionary standard of fundamental fairness or unfairness without the benefit of a record on the trial counsel’s standards for performance, or whether any failures impacted the case. This decision, which stands in conflict with existing Court of Appeals

decisions, requires review by the Supreme Court to ensure the proper procedure for assessing ineffective assistance of counsel claims is fully explored by the courts of Colorado.

IV. 
Conclusion
In its Opinion, the Court of Appeals issued a broad decision which, by its own admission, contradicts other opinions of prior divisions of the Court of Appeals. In so doing, the Court of Appeals essentially modifies, at least for dependency and neglect cases, the long-standing test for ineffective assistance of counsel described in Strickland. The effect of the modification is to take a well- established and concrete test for determining whether trial counsel was ineffective, and make it open to a high level of appellate discretion. For example, the analysis adopted by the Court of Appeals in the Opinion allowed Mother to successfully argue that her trial counsel was ineffective at adjudication, despite the fact that she had not appealed the adjudication decision. Thus, if the Opinion stands, not only does the decision require that the termination order be vacated, but it throws the validity of adjudication into question – potentially setting the case back nearly to the beginning. It is important to remember that, in addition to the parent’s rights, the case involves a young child, who has rights and needs which also require protection.
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� In support of this deviation from the norm in Colorado, the Supreme Court cites cases from three other jurisdictions. See Opinion at 18 (citing In re Geist, 796 P.2d Geist, 796 P.2d 1193, 1204 (Or. 1990); People in Interest of RGB, 229 P.3d 1066, 1090 (Haw. 2010); Baker v. Marion Cty. Office of Family & Children, 810 N.E.2d 1035, 1041 (Ind. 2004).  
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