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	EMERGENCY MOTION TO STRIKE AND TO PROHIBIT THE DISCLOSURE OF THE CHLD’S PSYCHIATRIC EVALUTAION


COMES NOW, [GAL’s Name], representing the best interests of the minor child, and respectfully files the foregoing Motion to Strike and to Prohibit the Disclosure of the Child’s Psychiatric Evaluation. In support thereof, [he/she/they] states as follows:
1. Counsel brings the instant motion to strike the portion of the Department’s filing that includes the child’s full psychiatric evaluation and requests an order prohibiting any party from disclosing the contents of the psychiatric evaluation.
2. One of the central allegations in this case is that [central allegation]. Reportedly, [Respondent Parent’s Name] is being investigated by the [Name of] County Sheriff’s Office regarding the allegations. On [Date], the Department of Social Services filed [Child’s Name]’s psychiatric evaluation with this Court and served all parties, including [Respondent Parent’s Name]. The evaluation includes private, therapeutic information that is unnecessary and not relevant in this proceeding. 

3. The evaluation must be stricken as it violates [Child’s Name]’s therapeutic privilege. “Notwithstanding any other provision of law, a minor who is fifteen years of age or older, whether with or without the consent of a parent or legal guardian, may consent to receive mental health services to be rendered by a facility or by a professional person or mental health professional.” Colo. Rev. Stat. § 27-65-103(20).
4. [Child’s Name] is [##] years old. The Department did not provide any evidence that [he/she/they] was consulted regarding the disclosure of the evaluation, signed a ROI, or consented to the disclosure. Undersigned counsel was not consulted regarding the disclosure or whether the child understood the disclosure. The psychiatric evaluation must be stricken from the record.
5. Further, the psychiatric evaluation is privileged material. “Preliminary questions concerning the qualification of a person to be a witness, the existence of a privilege, or the admissibility of evidence shall be determined by the court.” C.R.E. 104. The Court should strike the psychiatric evaluation as it is privileged material.
6. In addition, the Court should only consider relevant evidence. “Relevant evidence” means evidence having any tendency to make the existence of any fact that is of consequence to the determination of the action more probable or less probable than it would be without the evidence.” C.R.E. 401. [Child’s Name]’s full psychiatric evaluation is not relevant and it does not make any fact in the case more or less probable. The full disclosure of the evaluation is not relevant. It should be stricken.
7. If the Court determines that the evaluation is relevant, it should still be stricken as its probative value is substantially outweighed by the danger of unfair prejudice. C.R.E. 403. Here, the evaluation contains sensitive, therapeutic information that could be used against [Child’s Name] by [Respondent Parent’s Name] in a subsequent criminal trial. The Court should strike the evaluation from the record and enter an order prohibiting all parties in this case from disclosing the contents of the evaluation, in part or in full. 
8. The Department’s disclosure of the psychiatric evaluation likely violates HIPAA and could result in a complaint filed with the Office of Civil Rights. The State of Colorado Department of Human Services’ website states, “[t]he Colorado Department of Human Services is a HIPAA-covered entity.” https://cdhs.colorado.gov/hipaa. The Department’s violation of HIPAA by disclosing [Child’s Name]’s psychiatric evaluation supports the Court striking the pleading from the record and prohibiting any party from further disclosing the contents of the evaluation.
9. In conclusion, the Department fundamentally violated a child’s right to privacy when it filed [Child’s Name]’s full psychiatric evaluation and provided a copy to the alleged perpetrator of [allegation], [Respondent Parent’s Name]. The only appropriate remedy is to strike the psychiatric evaluation from the record and issue an order prohibiting any party from disclosing the contents of the evaluation in full or in part.
WHEREFORE, counsel respectfully requests that the instant motion be granted.

Respectfully submitted this [##] day of [Month], 20[##].
______________________________
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