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	MOTION TO QUASH SUBPOENA



The GUARDIAN AD LITEM [NAME], on behalf of the minor child [NAME] (age ##), hereby submits this motion to quash the subpoena [ROLE AND NAME] served on [ROLE AND NAME] on [MONTH ##, 20##].  As grounds therefore, the guardian ad litem (“GAL”) states:
BACKGROUND
1.
This matter is set for a hearing on termination of parental rights on [MONTH ##, 20##] in Courtroom [##].

2.
[ROLE AND NAME] served the subpoena attached as Exhibit A on [NAME] on [MONTH ##, 20##].  
3.
[NAME] is a social services professional [SSP] with this GAL.
4.
The subpoena requires SSP [NAME] to appear in this Court on [MONTH ##], 20##], as a witness for the [ROLE AND NAME], and to bring [HIS/HER] case notes related to the Children.

ARGUMENT
The Role of this GAL
5.
Pursuant to the Children’s Code, section 19-3-203, C.R.S. (2018), a GAL “shall be charged in general with the representation of the child’s interests.”  See also People v. Gabriesheski, 262 P.3d 653, 659 (Colo. 2011) (noting that GAL “is statutorily tasked with assessing and making recommendations to the court concerning the best interests of the child”).

6.
The client of the GAL is the “best interests” of the child.  Chief Justice Directive 04-06.  As such, the “ethical obligations of the GAL . . . under the Colorado Rules of Professional Conduct, flow from this unique definition of ‘client’.”  Id.  Under this relationship, the GAL is not required to reveal confidential information regarding the child, but may do so if such a disclosure is in the child’s best interest.  Id.  A Chief Justice Directive is “an expression of Judicial Branch policy, to be given full force and effect in matters of court administration.”  People in the Interest of D.L.C., 70 P.3d 584, 587 (Colo. App. 2003).
7.
Similarly, the court of appeals previously recognized in People in Interest of J.E.B., 854 P.2d 1372 (Colo. App. 1993), that the GAL may determine the means by which such information is disclosed in the course of court proceedings.    

8.
The court explained that a GAL may make his or her recommendations to the court “either (1) by presenting his or her opinions based upon the guardian’s independent investigation, or (2) by advocating a specific result based upon the evidence which has been presented before the court, or (3) by some combination of these two approaches.”  Id. at 1375.

9.
The GAL can only be called as a witness, and thereby subject to examination, when the GAL’s recommendations are presented as opinion based on facts which have not otherwise been introduced into evidence.  Id.
10.
Where a GAL’s recommendations are “based upon the evidence received by the court from other sources, then they are analogous to arguments made by counsel as to how the evidence should be viewed by the trier of fact,” and examination of the GAL should not be permitted.  Id.  

The SSP as an Agent of this GAL
11.
As part of a GAL’s representation, Chief Justice Directive 04-06 states that GAL shall “[c]onduct an independent investigation in a timely manner.”  See also § 19-3-203 (providing that GAL “shall make such further investigations as the [GAL] deems necessary to ascertain the facts”).
12.
This GAL employs SSPs to provide consultation, guidance, and expertise in the areas of child protection, children and family services, education, and permanency.  SSPs aid this GAL’s investigation by working with children and families, interacting with other professionals, and gathering relevant records.
13.
The SSP is an agent of this GAL.  

14.
The Restatement (Second) of Agency § 1 cmt. a (1958) states that a “relation of agency is created as the result of conduct by two parties manifesting that one of them is willing for the other to act for him subject to his control, and that the other consents so to act.  The principal must in some manner indicate that the agent is to act for him, and the agent must act or agree to act on the principal’s behalf and subject to his control.”  
15.
“Agency is a legal concept which depends upon the existence of required factual elements: the manifestation by the principal that the agent shall act for him, the agent's acceptance of the undertaking and the understanding of the parties that the principal is to be in control of the undertaking.”  Id. at cmt. b.
16.
The SSPs act under the supervision of this GAL to aid in the representation of the child’s best interests.  The SSPs hold themselves out as representatives this GAL.  Their names are listed on the initial orders of appointment for all child clients of this GAL.  All recommendations made by this GAL to the court on behalf of the child’s best interests are made by the GAL, based upon consultation with the SSPs.
17.
As agents of the GAL, SSPs fall within the same legal framework as GALs under J.E.B. in terms of testimony.  Unless a GAL uses an SSP to present opinions based upon the GAL’s independent investigation, the facts of which were not otherwise presented in evidence to the court, the SSP as an agent of the GAL cannot be required to testify.  
WHEREFORE, applying both the above case law and Chief Justice Directive, the Motion to Quash the Subpoena on [ROLE AND NAME] should be granted.

Dated this _____ day of [MONTH, 20##].
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