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	GUARDIAN AD LITEM’S MOTION FOR 
RELEASE OF SUBSTANCE ABUSE RECORDS 



COMES NOW, [Name], Guardian ad Litem (“GAL”) for the minor children, [Names] (collectively “Children”), and respectfully requests this Court issue an order authorizing the disclosure of protected patient information pursuant to 42 U.S.C. §290dd-2 (b)(2)(C), 42 C.F.R. 2.61, and 45 C.F.R. Parts 160 and 164, to wit:
1. Certificate of Conferral: Pursuant to C.R.C.P. 121 §1-15 ¶8, the undersigned conferred with [Names]. Petitioner is [Name].  Respondent Mother is [Name].  Respondent Father is [Name].  
BACKGROUND

2. When this case started, Respondent Mother was receiving medically assisted substance abuse treatment at [Name of Provider] in [City], Colorado. [Name] prescribed [Name of medication] for Respondent Mother as part of her treatment.  
3. [Name]’s records pertaining to Respondent Mother are protected under the federal regulations governing Confidentiality and Drug Abuse Patient Records (42 C.F.R. Part 2) and the Health Insurance Portability and Accountability Act of 1996 (45 C.F.R. Parts 160 and 164) and cannot be disclosed without the patient’s written consent or as provided for by the regulations. See Attachment A: [Name of Provider]’s release of information. 

4. This case was initiated after the eldest child ingested a near-fatal dose of Respondent Mother’s [Name of medication]. The Petition in Dependency or Neglect filed in this case alleges that Respondent Parents were negligent for leaving the [Name of medication]  accessible to the Children.  The Petition further alleges that the caseworker found [what] in the home.  Respondent Mother’s substance abuse history and treatment, specifically including her [Name of medication] prescription, storage and use instructions, and treatment recommendations are relevant to the allegations in the Petition.  The production of Respondent Mother’s substance abuse treatment records is necessary in order for the GAL to conduct an independent investigation of the allegations in the Petition.

5. Respondent Mother has refused to sign a release of information authorizing the [Name] County Department of Human Services (“Department”) or the GAL to receive her substance abuse records from [Name of provider].
LEGAL ANALYSIS
6. Various laws guarantee the confidentiality of medical and substance abuse records. These laws also acknowledge the need for records to be released under certain circumstances. 

7. Federal law governing the confidentiality of records provides that substance abuse treatment records that include the identity, diagnosis, prognosis, or treatment of any patient are confidential and protected from disclosure, except under certain circumstances. 42 U.S.C. §290dd-2(a). In the absence of the patient’s consent, substance abuse records may be disclosed if a court finds good cause. 42 U.S.C. §290dd-2 (b)(2)(C). In assessing good cause, the court must weigh the public interest and the need for disclosure against the injury to the patient, to the physician-patient relationship, and to the treatment services. Id. The court must also determine the extent to which any disclosure of all or part of the record is necessary and impose appropriate safeguards against unauthorized disclosure.  Id. 
8. 42 C.F.R. Part 2 implements 42 U.S.C. §290dd-2 and regulates the confidentiality and release of substance abuse records. It prohibits the release of protected records in response to a subpoena unless a court of competent jurisdiction enters an authorizing order. 42 C.F.R. 2.61. Therefore, the requested records cannot be obtained by the Department or the GAL by simple subpoena. This court must authorize their release. 

9. The implementing regulations establish the following criteria for the Court to consider when evaluating an application for the disclosure of protected substance abuse records: “A court order…may authorize disclosure of confidential communications made by a patient to a part 2 program in the course of diagnosis, treatment, or referral for treatment only if: (1) the disclosure is necessary to protect against an existing threat to life or of serious bodily injury, including circumstances which constitute suspected child abuse and neglect and verbal threats against third parties; (2) the disclosure is necessary in connection with investigation or prosecution of an extremely serious crime allegedly committed by the patient, such as one which directly threatens loss of life or serious bodily injury, including…child abuse and neglect.” 42 C.F.R. §2.63.
10. In this case, there is good cause for the court to authorize the release of Respondent Mother’s substance abuse treatment records.  The records are necessary in connection with investigation of an incident of child neglect that threatened the life of the child. The child almost died when he ingested Respondent Mother’s medication. Fortunately, doctors were able to save the child’s life. In order to determine the cause of the incident, implement remedial measures if necessary, and prevent future incidents, the Department and GAL need to be empowered to investigate all of the events and circumstances surrounding the incident at issue in this case.  A full investigation cannot be conducted without Respondent Mother’s substance abuse records.  Therefore, the court should issue an order authorizing the release of confidential records and communications made between Respondent Mother and her substance abuse treatment providers. 

11. The public interest in addressing allegations of child abuse and neglect and the need for disclosure outweigh any potential injury to the patient, the physician-patient relationship, or treatment services in this case. The potential injury to Respondent Mother is minimal. It is already well-known that she has a prescription for [Name of medication], and the release of records is not likely to interfere with her ongoing treatment at [Name of provider].  On the other hand, whether Respondent Mother was following the provider’s recommendations and conditions associated with her [Name] treatment is critically important to the determination of whether she neglected the Children and whether, and under what conditions, the Children would be safe in her care.  
12. The regulations at 42 C.F.R. §2.64 lay out the procedures and criteria for orders authorizing disclosures in civil proceedings. 

a. The order authorizing the disclosure of patient records for purposes other than criminal investigation and prosecution maybe be applied for by any person having a legally recognized interest in the disclosure. 42 C.F.R. §2.64(a). In this case, the GAL has a legally recognized interest in the disclosed information. The GAL has been appointed to represent the best interests of the Children. One of the GAL’s duties is to conduct an independent investigation. See Chief Justice Directive 04-06 (V)(B)(4). This is not a criminal investigation, but a civil investigation in connection with dependency and neglect proceeding alleging child neglect. 
b. The application may be filed as part of a pending civil action in which the applicant asserts that the patient records are needed to provide evidence. Id. This case is a pending civil case, and, as the applicant, the GAL asserts that the patient’s records may contain evidence that could corroborate the occurrence of neglect that threatened the child’s life. 
c. The patient and the holder of the records must be provided adequate notice and an opportunity to file a written response to the application, or to appear in person, for the limited purposes of providing evidence on the statutory and regulatory criteria for the issuance of the court order. 42 C.F.R. §2.64(b). By filing this motion, the GAL is providing Respondent Mother with adequate notice and an opportunity to file a written response. Notice of the application will also be provided to holder of the records and filed with this Court.  
d. Any oral argument, review of evidence, or hearing on the application must be held in the judge’s chambers or in some manner which ensures that  patient identifying information is not disclosed to anyone other than a party to the proceeding, the  patient, or the  person holding the record, unless the patient requests an open hearing.  42 C.F.R. §2.64(c).  The judge may examine the requested patient records. Id.  
e. The court may enter an order authorizing the release of protected records if it finds good cause.  42 C.F.R. §2.64(d). To make a good cause determination, the court must find that: (1) other ways of obtaining the information are not available or would not be effective; and (2) the public interests and need for disclosure outweigh the potential injury to the patient, the physical relationship and treatment services. Id. There is good cause to release the records in this instance. The Department and the GAL have no other way of obtaining the records. Respondent Mother has refused to sign the necessary releases of information and without those releases the records holder will not release the information. Additionally, as stated above, the public interest in the investigation, remediation, and prevention of child abuse and neglect outweighs the potential injury to Respondent Mother, her relationship to her doctor, or her treatment services.  
f. An order authorizing a disclosure must: (1) limit disclosure to those parts of the patient’s records which are essential to fulfill the objective of the order; (2) limit disclosure to those persons whose need for information is the basis of the order; and (3) include such other measures as are necessary to limit disclosure for the protection of the patient, the physician-patient relationship, and the treatment services. 42 C.F.R. §2.64(e). The GAL requests that the disclosure include all records pertaining to Respondent Mother’s medically-assisted substance abuse treatment, communications between the patient and the treatment provider, and any material provided by the treatment provider to Respondent Mother. The GAL requests that the Court limit the disclosure of records to the parties in the case and seal the court record in order to maintain confidentiality.  
13. The Health Insurance Privacy and Portability Act, 45 C.F.R. Part 164 (“HIPPA”), also allows the court to order the disclosure of protected patient information. It provides that a covered entity may disclose protected health information in the course of any judicial proceeding in response to an order of the court, provided that the covered entity discloses only the protected health information expressly authorized by the order. See 45 C.F.R. §164.512(e). In fulfilling the specific criteria under 42 C.F.R. Part 2, the court will also satisfy the criteria under 42 U.S.C. §290dd-2 (b)(2)(C) and HIPPA’s requirements for releasing patient records. 
WHEREFORE, the GAL requests the Court to issue an order authorizing the disclosure of the Respondent Mother’s substance abuse records from [Name of provider].

Dated this [##] day of [Month], 20[##].





Guardian ad Litem:
____________________________________







[Name]
CERTIFICATE OF SERVICE



I, the undersigned, certify that on this [##] day of [Month], [20[##], a true and accurate copy of the foregoing GUARDIAN AD LITEM’S MOTION FOR RELEASE OF SUBSTANCE ABUSE RECORDS was sent to the following via email:  
[Names and addresses where document was sent]
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