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	[NAME] DEPARTMENT OF HUMAN SERVICES,

Petitioner,

IN THE INTEREST OF:

[NAME(S)],

Children,

and concerning

[NAME(S)],

Respondents.
	

	[Name]

Guardian ad litem for the Children [Name(s)]
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Phone: [###-###-####]     

Fax: [###-###-####]
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	Case Number: [##]JV[###]
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	GUARDIAN AD LITEM MOTION TO INTRODUCE CHILD HEARSAY STATEMENTS PURSUANT TO C.R.S. 13-25-129


COMES NOW, [Name], the court appointed Guardian Ad Litem (“GAL”) for the minor Children (“the Children”), and moves this Court to admit at trial certain out-of-court statements made by the Children [Name(s)].  In support of this motion, this GAL states the following.
CERTIFICATE OF CONFERRAL PURSUANT TO C.R.C.P. 121(c)(1-15)(8)
Undersigned counsel has conferred in good faith with counsel for each of the parties concerning this motion. Counsel for the Department joins in this motion. Counsel for both parents object to the motion. The motion is therefore filed as opposed.
MOTION

1. An out-of-court statement made by a child under the age of 13 years of age describing any act of child abuse, as defined in section C.R.S. 18-6-401, to which the child declarant was subjected or which the child declarant witnessed, not otherwise admissible by a statute or court rule which provides an exception to the objection of hearsay, may be admissible in evidence in any civil proceedings in which a child is a victim of child abuse or the subject of a proceeding alleging that a child is neglected or dependent. In order for such out-of-court statements by the child to be admissible, certain conditions must be met. C.R.S. 13-25-129.

2. Those conditions are that the child declarant either (a) testifies at the proceedings or (b) is unavailable as a witness and there is corroborative evidence of the act which is the subject of the statement.

3. The unavailability requirements of both the Constitution and C.R.S. 13-25-129 are met when a court makes a finding that the child’s emotional or psychological health would be substantially impaired if the child were forced to testify and such impairment would be long standing rather than transitory in nature. People v. Diefenderfer, 784 P.2d 741 (Colo. 1989); In re G.E.S., 409 P.3d 645 (Colo.App 2016).

4. This GAL seeks to introduce the following out-of-court statements made by the Children witnesses:

a. Respondent [Party] appeared suddenly at Respondent [Party]’s apartment when all three Children were present after months of not seeing or communicating with him (and in violation of this court’s order).

b. Respondent [Party] told all three Children to keep the contact with their Respondent [Party] a secret.

c. Any statements made to the case worker, therapist(s), kin providers, or reporting parties regarding this contact and the above two statements.

5. This motion serves as reasonable notice to opposing counsel that these statements may be introduced at trial. C.R.S. 13-25-129(7).

6. The Court is required to conduct a hearing outside the presence of the jury that the time, content, and circumstances of the statements provide sufficient safeguards of reliability.  C.R.S. 13-25-129(5)(a) and (b).

7. This GAL intends to present at the hearing on this motion testimony from the Children’s therapists that it would be psychologically damaging to the minor Children to testify regarding Respondent [Party]’s harmful behavior of permitting Respondent [Party] to appear suddenly in Respondent [Party]’s home after months of no contact with Respondent [Party] (by Court order).

8. Further, evidence will demonstrate that it will be damaging emotionally and psychologically for the Children to testify about their Respondent [Party]’s request that this contact with Respondent [Party] be kept as a family secret. This harm is not transitory but long term because the Children will be forced to choose between validating their honest and consistent outcries confirming the contact with Respondent [Party], versus supporting the position of their parents (which was made clear by the secretive nature instilled in the Children, and combined with threats that the Children would never see their parents again). The Children testifying will also be harmful long term as it will compromise the Children’s ability to repair their relationship with their parents for the past domestic violence, for their Respondent [Party]’s abandonment and disappearance for months in the earlier case, and for the unauthorized contact itself.

9. In addition, this GAL may present testimony from the other reporting parties with whom the Children disclosed this unauthorized contact. This evidence will support a finding that the Children are unavailable as a witness pursuant to C.R.E. 804, C.R.S. 13-25-129, and be corroborative evidence of these acts.

10. The minor Children’s statements should be admitted because the time, content and circumstances of the statements provide sufficient safeguards of reliability. The Children’s statements describe the same incident, and these statements are made with consistency on multiple occasions, in different settings, at different times, to various adults in the Children’s life. Further, parents instilled in the Children a sense of guilt and wrongdoing by forcing the Children to keep the contact with Respondent [Party] a secret. The Children knew this contact was wrong and made outcries to safe adults shortly after, further corroborating what transpired.

11. Lastly, the Court has scheduled any pre-trial motions hearings on the same day as the adjudicatory trial on [Month ##, 20##]. This GAL respectfully believes that the child hearsay hearing and adjudicatory court trial will exceed the time allotted on [Month ##, 20##].

12. Additionally, depending on how the Court rules on this motion, the Children may need substantial supports in order to be present in Court by way of on hand therapists, a therapy dog, and an opportunity to view the courtroom and setting in advance of any trial testimony. As a result, undersigned counsel submits that a separate and later date for the court trial may be necessary.

WHEREFORE, this GAL respectfully requests that a hearing be held on this motion to admit the above-described statements into evidence at trial, that the Court ultimately find the children unavailable, and admit the Children’s statements.

DATED this [##] day of [Month], [20##].  

__________________________________

            
[Name]

GAL 
CERTIFICATE OF SERVICE
I do hereby certify that on [Month ##, 20##] , a true and correct copy of the GAL’S MOTION TO INTRODUCE CHILD HEARSAY STATEMENTS PURSUANT TO C.R.S.

13-25-129 was delivered by electronic mail on the following: Counsel for the Department

Counsel for Respondent [Party]
Counsel for Respondent [Party]

__________________________________
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