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	GUARDIAN AD LITEM RESPONSE TO RESPONDENT [NAME]’S 

MOTION FOR CONTINUANCE OF THE TERMINATION TRIAL



COMES NOW, [Name] Guardian ad Litem (GAL) for the Child[ren or Youth Name(s)], and hereby submits this Response to Respondent [Name]’s Motion to Continue the Termination Trial.  In support, this GAL states as follows:

1. During a [date type of hearing], this case was scheduled for a [date] termination trial.  Respondent [Name] and [his, her, or their] counsel were present in court and agreed to set the termination trial for [date].  
2. On [date], Respondent [Name] filed a motion to continue the termination trial.  
3. Respondent [Name] argues that an in-person hearing would require [##] people and witnesses to be in the courtroom and social distancing requirements would impair the ability of parents to consult with their attorneys and GALs.  Respondent [Name] further argues that a Webex appearance presents issues of access to technology for the parents, who are indigent, resulting in violation of due process for parents. 
4. The motion filed by Respondent [Name] ignores the fact that each parent, parent’s attorney, and parent’s GAL could be present in the same office or location for the hearing and appear via Webex, resulting in only three people being together at any one location. This alternative format would also provide parents the technological assistance they need, the burden of which should be on the parent’s attorneys or GALs.  DHS and the caseworker and the GAL can appear separately via Webex.
5. Further, Respondent [Name] overstates the due process rights afforded to parents in D&N proceedings. While parents have a right to be represented by counsel at the termination hearing, they do not have the right to be physically, or even virtually, present themselves. If a parent has an opportunity to appear through counsel and is given an opportunity to present evidence and cross-examine witnesses through deposition or other means, due process is satisfied.  People in the Interest of V.M.R, 768 P.2d 1268, 1270 (Colo. Ct. App. 1989); People in the Interest of C.G., 885 P.2d 355, 356 (Colo. Ct. App. 1994).  
6. Additionally, the right to counsel is statutory, not constitutional, and can be outweighed by considerations of finality and the best interests of the child.  C.S. v. People, 83 P.3d 627, 630-31, 636-38 (Colo. 2004).  Because the right to counsel itself can be outweighed by the best interests of the child, surely the right to be physically present and confer with counsel can also be outweighed by the best interests of the child, although the GAL submits there are alternative formats available that allow conferral of counsel and parents’ GALs with each parent, as referenced in paragraph 4.
7. The Colorado Children’s Code requires courts to “proceed with all possible speed to a legal determination that will serve the best interests of the child.”  People in Interest of R.J.B., 482 P.3d 519, 522 (Colo. App. 2021) citing C.R.S. 19-1-102(1)(c).  “When ruling on a motion to continue a termination hearing, the court should balance the need for orderly and expeditious administration of justice against the facts underlying the motion and the child’s need for permanency.”  People in Interest of R.J.B., 482 P.3d at 522 citing C.S. v. People in Interest of I.S., 83 P.3d 627, 638 (Colo. 2004).      

8. In Expedited Permanency Planning cases like this one, a hearing on the motion to terminate the parent-child legal relationship must be held within 120 days of the filing of the motion unless good cause is shown and the court finds the best interests of the child will be served by granting a delay.  C.R.S. 19-3-602(1), 19-3-104. 

9. A division of the Colorado Court of Appeals found no abuse of discretion in a trial court’s denial of a mother’s motion to continue a termination trial due to COVID-related Webex hearing requirements based on findings that the trial court could have addressed technical difficulties and objection delays as they occurred; Webex allowed the court and counsel to observe witness demeanor, whether the witness was relying on documents, and view exhibits and other documents; the court informed the parties that it would ensure that an official record was made; and the mother failed to demonstrate that the continuance was in the best interests of the child.  People in Interest of R.J.B., 482 P.3d 519, 523-24 (Colo. App. 2021).  
10. That same Division was also unpersuaded by the mother’s arguments that the Webex hearing violated her due process rights and instead found that the trial court “ensured that the mother was provided with substantially similar procedures as would have been available at an in-person termination hearing […s]o conducting the hearing via Webex afforded mother due process.”  Id. at 524-25.  After noting that due process requires the state to provide fundamentally fair procedures to a parent facing a termination of parental rights motion, the division found that the mother was afforded due process because she received ample notice of the termination motion, was represented by counsel throughout the case, and was given a meaningful opportunity to be heard related to the motion.  Id.   As to the meaningful opportunity element, the Division specifically found that mother’s counsel filed a motion arguing that allocation of parental responsibilities was a less drastic alternative to termination; counsel appeared during the termination hearing and was given the opportunity to provide an opening statement, cross-examine witnesses, present evidence, and make a closing statement; counsel’s representation of mother was not hindered by the technology because counsel could observe each witness’s demeanor, the court utilized a virtual lobby to ensure that sequestered witnesses could not hear evidence, the court reporter read back portions of the record at the request of mother’s counsel, and the court called a recess when it had difficulty hearing mother’s counsel and resumed the trial once the issue was addressed.  Id. at 524-25.  The Division dismissed the mother’s argument that she lacked access to technology because the issue was not raised before the trial court.  Id. at 525.        

11. Finally, that same Division was unpersuaded by the mother’s arguments that the Webex hearing violated her rights to equal protection.  Id. at 524 and 525-26.  After noting that equal protection guarantees that similarly-situated parties receive like treatment by the law, the Division noted that the mother failed to explain how she received disparate treatment compared to similarly-situated parties.  Id. at 525. 

12. In addition to the above authorities, Chief Justice Directive 96-08, applicable to all dependency and neglect proceedings, requires more stringent findings for continuances, providing that courts may grant continuances only upon finding that a manifest injustice would occur in the absence of a continuance. CJD 96-08(4); see also, e.g., People in the Interest of A.W., 363 P.3d 784, 787-88 (Colo. App. 2015).

13. Respondent [Name] argues that appearing via Webex could create an inaccurate record which could create problems at the appellate level and could delay permanency for the child.  There is no evidence that a hearing via Webex creates a less accurate or less clear record.  There is no evidence that having an unclear or inaccurate record would affect parent’s ability to appeal or possible success or failure at the appellate level.  The conjecture offered by Respondent [Name] does not rise to the level of showing that a delay of this trial is in the best interests of the child.  Further, Colorado Revised Statute 19-3-104 requires the court to schedule any delayed or continued hearing within 30 days of the delay or continuance.  [Add facts tying your case to the facts and analysis in R.J.B.]
14. No manifest injustice would result from holding the hearing via Webex and alternative formats exist to accommodate Respondent [Name]’s desire to be able to consult with her GAL and attorney during the trial.  [Explain why.]  

15. The best interests of the Child[ren or Youth Name(s)] would not be served by a continuance.  [Explain why.] 
16. Moreover, the continuance could only be 30 days, which would almost certainly not be enough time to safely conduct the hearing in person.  [Explain why.]
WHEREFORE, this GAL respectfully request that this Court deny mother’s motion for continuance of the termination trial.




RESPECTFULLY submitted this [##] day of [Month], [20##].  

____________________________________

            
[Name]

GAL 
CERTIFICATE OF DELIVERY OR MAILING
I hereby certify that a true and correct copy of this GAL Response to Respondent [Name]’s Motion for Continuance of the Termination Trial was hand-delivered, sent by email, or sent in the U.S. mail, first-class, postage prepaid, this [##] day of [Month], [20##], duly addressed as follows:
[name(s) of individual(s) this Motion was sent to, with address(es).]
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