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	GUARDIAN AD LITEM RESPONSE TO INTERVENOR’S REQUEST FOR PRODUCTION OF DOCUMENTS PURSUANT TO C.R.C.P. 34



The Guardian Ad Litem (“GAL”) objects to Intervenors’ request for Production of Documents.  

1. Intervenors cite discovery laws C.R.C.P. 16.2, 26, and 34, none of which apply to Dependency and Neglect cases. 
2. C.R.C.P. 26(a) states “unless otherwise ordered by the Court or stipulated by the parties, provisions of this Rule shall not apply to domestic relations, juvenile, mental health, probate, water law, forcible entry and detainer, C.R.C.P. 120, or other expedited proceedings”)(emphasis added).  Because C.R.C.P. 26(a) authorizes, but does not require the court to order disclosures and other discovery in juvenile proceedings, the Court can fashion any reasonable order for disclosures and discovery.  
3. Rule 16.2 applies only to “district court actions under Articles 10, 11, and 13 of Title 14 of the Colorado Revised Statutes….Upon the motion of any party or the court’s own motion, the court may order that this Rule may govern juvenile, paternity or probate cases involving allocation of parental responsibilities….”  No such motion for permission to apply rule 16.2 has been filed and no authorization has been granted by the Court here.

4. Section 19-1-307(2), C.R.S., not the Colorado Rules of Civil Procedure, directs who may and may not receive dependency and neglect records.  That statute states: “Only the following persons or agencies shall have access to child abuse records and reports:” The exceptions then list such parties as a parent, a physician of an abused or neglected child, or a law enforcement agency.  Not listed in the exceptions are foster parents and grandparents. See 19-1-307(2), C.R.S. [Name] County Department of Housing and Human Services is prohibited from releasing these files without a specific court order authorizing disclosure of these records for good cause.  Otherwise, release of these records to either the grandparents or the foster parents sets up the [Name] County Department of Housing and Human Services for criminal liability: “any person who improperly releases or who willfully permits or encourages the release of data or information contained in the records and reports of child abuse or neglect to persons not permitted access to such information by this section or by section 19-1-303 commits a class 1 misdemeanor and shall be punished as provided in section 18-1.3-501, C.R.S.”  19-1-307(4), C.R.S. 
5. The GAL is tasked with conducting an independent investigation and was granted a Court Order at the outset of this case allowing the GAL “access, without further release, to all relevant information regarding the children or Respondents, including, but not limited to psychological, medical, mental health and extraordinary healthcare, alcohol, drug, law enforcement, school, and human services information.” The GAL contains in her file records that may otherwise be deemed not discoverable by a non-parental Intervenor, and the GAL Litem should not be in a position of sharing information that [Name] DHS would not be permitted to share under19-1-307(2) absent a specific court order. 
5. The GAL’s emails amount to work product and should not be discoverable. The work-product exemption to discovery and disclosure is embodied in Rule 26 (though C.R.C.P. 26 does not apply to Dependency and Neglect cases, it is being referenced here as it codifies the work-product doctrine) was developed by the United States Supreme Court in Hickman v. Taylor, 329 U.S. 495, 67 S.Ct. 385, 91 L.Ed. 451 (1947) and codified in Rule 26(b)(3) of the federal and state rules of civil procedure. Established to protect the adversary system, the work-product privilege safeguards from disclosure during discovery “the mental impressions, conclusions, opinions, or legal theories of an attorney or other representative of a party concerning the litigation.” Fed.R.Civ.P. 26(b)(3); C.R.C.P. 26(b)(3); Hickman, 329 U.S. at 510–11, 67 S.Ct. 385. Accordingly, Rule 26(b)(3)generally subjects to discovery documents and tangible things prepared in anticipation of litigation only if the opposing party demonstrates a “substantial need” for the materials and cannot obtain the substantial equivalent without undue hardship. Even where a party makes a showing of substantial need and inability to obtain equivalent materials from other sources, Rule 26(b)(3) requires the court to protect against the disclosure of the attorney's mental impressions, opinions, and theories.
6. The GAL’s role is to conduct and independent investigation. In it’s unique role, the GAL never acts as the origin of factual information, but rather collects factual information from other sources, to include the [Name] DHS caseworker, service providers, and other involved parties. Therefore, all facts contained in the GAL’s file can be otherwise obtained from other sources without undue hardship to the Intervenor’s.

7. In the event the Court does allow the discovery of some records and emails contained within the GAL’s files, it should be limited to facts relevant to litigating the case, and should expressly exclude any “mental impressions, conclusions, opinions, or legal theories” of the GAL. This is a protection widely afforded all attorney’s pursuant to the work-product privilege. Similarly, to the extent that [Name] DHS and foster parent files also may contain emails from the GAL that contain mental impressions, conclusions, opinions, or legal theories of the GAL or any other attorney on this case, this protection should apply to those emails as well. 
8. Lastly, the GAL also asserts that a Court ordering the GAL to supply discovery of records, emails, and documents is contrary to the purpose of discovery. The practice of exchanging discovery fulfills the role of allowing parties to prepare for trial and limit surprise testimony that may come out. In People in Interest of J.E.B., the Colorado Court of Appeals held that the GAL in a D&N cannot be required to testify or be subject to cross examination by other counsel. Given that the GAL is an attorney in the proceeding and should not be made a witness in the case, it serves no litigation purpose for the GAL’s file or records to be discoverable. 

WHEREFORE, the GAL requests that this Court DENY Intervenors’ requests for production of documents in this case.  In the alternative, the GAL requests that this Court limit discovery of the GAL’s file and other parties’ files to exclude mental impressions, conclusions, opinions, or legal theories of the GAL, following in camera review by the court. 
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