



	[DISTRICT/JUVENILE] COURT, [NAME OF] COUNTY, COLORADO

[Street address]

[City], Colorado [zip code]

THE PEOPLE OF THE STATE OF COLORADO 

In the Interest of: 

[NAME(S)],

                                                                                               Child[ren or Youth],

And Concerning,

[NAME(S)],

Respondent[s].
	( COURT USE ONLY(

	[Name]

Guardian ad litem for the Child[ren/Youth Name(s)]

[Street address]

[City,] Colorado [zip code]

Phone: [###-###-####]     

Fax: [###-###-####]

Email: [aaa@bbb.ccc]

Atty. Reg. #: [####]


	Case Number: [##]JV[##]

Division: [##]

	GUARDIAN AD LITEM’S OBJECTIONS TO REQUESTS FOR ADMISSION AND WRITTEN INTERROGATORIES



This Guardian Ad Litem (“GAL”), [Name], objects to [Name of Party]’s Request for Admissions and Written Interrogatories, and in support thereof states the following.
[Name of Party] lacks legal authority to compel this GAL 
to answer interrogatories or enter admissions.
1. Colorado Rule of Civil Procedure 26(a) does not apply to juvenile cases absent either a stipulation of the parties or a specific order of the court. Both C.R.C.P. 33 and 36 are dependent upon Rule 26 for their timing and authority. C.R.C.P. Rules 26, 33 and 36 is applied to this case according to Case Management and Trial Management Order for Dependency and Neglect Proceedings (October 1, 2012), hereinafter “CMO.” However, these rules of civil procedure would not compel GALs to answer interrogatories or enter admissions, personally. The CMO does not compel GALs to answer interrogatories or enter admissions, personally, either. GALs are attorneys. Rule 33 specifies that interrogatories may be served upon and must be answered by a party to the case or, if the party is “a public or private corporation, a partnership, an association, or a governmental agency,” then the interrogatories may be answered by an agent or office who has been supplied with the required information by the entity. GALs are not named parties (as evidenced by the absence of reference to “[GAL’s name]” in the case header). GALs’  clients consist of a theoretical construct known as “the best interests of the child.” §19-1-103(59); §19-3-203(3) C.R.S. The “unique statutory responsibilities of a GAL do not set forth a traditional attorney-client relationship between the appointed attorney and the child; instead, the “client” of a GAL... is the best interests of the child.” Chief Justice Directive 04-06, V.(B). As such, GALs cannot consult with her client in order to obtain information, denials or admissions of any factual matters. 
2. Colorado Rule of Civil Procedure 33 explicitly calls for answers to interrogatories be made under oath for use as evidence at trial. Similarly, Rule 36 calls for admissions of “the truth of any matters within the scope of C.R.C.P. Rule 26(b)” which sets forth the scope of factual discovery among the parties to a legal suit. By answering the interrogatories or requests for admission, this GAL would be forced into the role of becoming a fact witness in the case and could no longer represent the child’s best interests pursuant to Colorado Rules of Professional Conduct, Rule 3.7(a). The comments to Rule 3.7 note that it is confusing to the trier of fact if an attorney serves as both an advocate and a witness, stating “a witness is required to testify on the basis of personal knowledge while an advocate is expected to explain and comment on evidence given by others.” If this GAL is forced into the role of fact witness, she will have to conflict off the case. It would be burdensome, inefficient and contrary to the children’s best interests for them to lose this GAL (with only a few weeks remaining before trial) in order for [Name of Party] to seek information that is otherwise available to him. 

[Name of Party] should not be permitted to use discovery 
to achieve ends that would not be permitted at trial.
3. The Colorado Court of Appeals decided that no party can force a GAL to become a fact witness.  J.E.B. states that a GAL may be treated as a witness only “[i]nsofar as the guardian ad litem chooses to present his or her recommendations as an opinion based on an independent investigation, the facts of which have not otherwise been introduced into evidence, the guardian functions as a witness in the proceedings and, thus, should be subject to examination and cross-examination as to the bases of his or her opinion and recommendation.” People in the Interest of J.E.B., 854 P.2d 1372, 1376 (Colo. App. 1993).  In J.E.B., the Respondent Mother tried to call a GAL to the witness stand at the termination trial. The trial court prevented the GAL from being examined as a witness. In upholding this ruling, the Court of Appeals concluded that the “manner in which the GAL chooses to proceed” at a hearing is dispositive of the question whether the GAL may be examined or cross-examined. J.E.B., 1376. So long as a GAL does not elect to function as a witness in the proceedings, she cannot be compelled to do so by others. Since the professional and ethical risks of becoming a fact witness are borne solely by the GAL, it is sound policy to reserve that decision to the GAL’s sole discretion. This GAL has not chosen to present an opinion or recommendations regarding adjudication by relying upon facts not otherwise admitted into evidence (indeed the adjudication trial has yet to occur). This GAL has conducted [herself] as an attorney throughout the case. 
4. If it were determined that this GAL had rendered an opinion or recommendation regarding adjudication based on facts not otherwise in evidence, J.E.B. would only permit examination of the GAL “as to the bases of his or her opinion and recommendation”. J.E.B., 1376. The scope of [Name of Party]’s interrogatories and requests for admission goes far beyond the scope permitted by J.E.B. 

There are other more appropriate means for [Name of Party] 

to obtain the information [Name of Party] seeks.
5. [Name of Party]’s interrogatories are duplicative of information otherwise available. This GAL will file a witness list stating any witnesses she anticipates calling and her expectation of what they will testify to, pursuant to the CMO. This GAL is not endorsing any additional experts outside of the witness list, although she may question experts endorsed by EPCDHS or [Name of Party]. This GAL will file a disclosure of exhibits this GAL intends to use at trial, if any, pursuant to the CMO. [Name of Party] is attempting to accelerate the CMO by requesting information that is already presented in the witness list and exhibit list.
6. [Name of Party] is asking for information already under his control and to which this GAL has no firsthand knowledge or access. In order to answer Admissions 2-11 and 16-19, a party would need a medical or therapeutic professional familiar with traumatic injuries, physical health, and mental health to examine the child and offer an opinion. It is absurd to ask this GAL these questions considering the fact that while [Name of Party] has the ability to take the child to a doctor and consent to such a medical examination, this GAL does not. If [Name of Party] were not permitted contact with the child (which is not the case here), then a motion under Rule 35 would still allow for such physical examination. 

[Name of Party] has access to therapeutic information and the ability to have the children tested to answer Admissions 10-11 and Interrogatories 2-5.
7. The court ordered the [Name of Party] to hold the children’s therapeutic privilege on their behalf.  Regarding any privileged information, such as the children’s communications to their therapist in counseling sessions, [Name of Party] could question the therapist directly. Alternatively, even if [Name of Party] did not hold the therapeutic privilege, [Name of Party] could retain a qualified professional of his choice to examine the child pursuant to C.R.C.P. Rule 35.  Again, [Name of Party] has the ability to take the child to be evaluated while this GAL does not have this ability.
8. Requests for Admission 10-11 and Interrogatories 2-5 ask this GAL questions this GAL is not qualified to answer.  This GAL lacks the requisite qualifications to diagnose anyone or to proffer any opinion as to whether the child exhibits any “identifiable and substantial impairment of the child’s intellectual or psychological functioning or development.”  Even if this GAL was found to have the ability to proffer any opinion on this subject based on her education, it is not the GAL’s role in this case just as it is not any attorney’s role in this case to determine the child’s intellectual or psychological functioning and development. 
9. [Name of Party] would be in the best position to have this information. Instead of requesting access to the primary source of information concerning the children’s mental health and ability to testify in the courtroom, [Name of Party] seeks to obtain this information through second-hand means by treating an attorney as if she were an expert witness. This use of discovery against a GAL is unsupported by law and threatens to disrupt the representation of the child’s best interests.

This GAL is not an actual party to this case.
10. The Colorado Children’s Code states that a GAL shall have the “right to participate as a party” in D&N cases, but not in delinquencies. The purpose of appointing a GAL is to represent the interests of a child who is actually a party to the case. [Name of Party] would have the court twist the language of a statute that clearly contemplates a court appointment of a legal counsel to represent the best interests of a child and make this GAL, personally, subject to the jurisdiction of the court as a party. 
11. GALs are appointed by court order. This is consistent with Short by Oosterhous v. Short, which determined that GALs perform their duties “as a quasi-judicial officer” under Colorado law.  Short by Oosterhous v. Short, 730 F. Supp. 1037, 1038 (D. Colo. 1990)
.  The GAL does not have a personal stake in the outcome of this case.  In fact, the GAL is charged with exercising extraordinary objectivity.  In re Marriage of Barnthouse, 765 P.2d at 612.
12. As an attorney, this GAL accepted an appointment to serve as legal counsel in this case. This GAL’s order of appointment calls for this GAL to represent the children’s best interests.   At no time was this GAL put on notice or did this GAL consent to become a party, personally subject to mental or physical exam under Rule 35, or any other form of discovery.  That this GAL’s individual and personal rights would be infringed upon and made subjected to such intrusion cannot occur without fair notice in advance.  This GAL would never have accepted an appointment as GAL, if this GAL were told that my private life, this GAL’s mental health, and this GAL’s physical condition would be subject to potential examination.  That is exactly what Rule 35 allows one party to do to another party.   
13. Because this GAL is a neutral appointee of the court and not subject to the express interest of a client, there will inevitably be surprises in regard to this GAL’s recommendation to the court.  This GAL’s tentative position at the beginning of the trial is able to be swayed by the evidence presented at trial.  This GAL is expected to participate in the examination of witnesses but is also charged with exercising objectivity. Evidence presented at trial could persuade this GAL to believe that adjudication is no longer in the child’s best interests – surprising the county – or a witness could testify to physical abuse not previously disclosed in evidence and convince this GAL that adjudication under a different paragraph of the Petition is now supported.  This GAL’s recommendation to the court will be based on the totality of the evidence at the end of the trial.  The Short case tells us that the “intensified requisite of objectivity” separates GALs from other appointed counsel and that GALs’ service in the public interest is “squarely within the judicial process”.  Short by Oosterhous v. Short, 730 F. Supp. 1037, 1038-1039 (D. Colo. 1990).  As such, it would be highly questionable for this GAL to have firmly decided on a position in advance, without giving [Name of Party’s] presentation of facts and argument a fair hearing. 

Summary

14. Although the GAL role is unique, GALs remain an attorney unless or until the GAL chooses to expose the GAL to the ethical risks of behaving as a fact witness. GALs cannot be compelled to become a fact witness by any other party under current caselaw. Moreover, there is no need to stretch the civil procedure rules governing discovery in an unprecedented way in order to apply them to an attorney personally, converting that attorney to a pointless and redundant fact witness. [Name of Party] can acquire the information [Name of Party] seeks through legitimate means without undermining this GAL’s representation of the child’s best interests. 

WHEREFORE, this GAL respectfully asks the Court to sustain this GAL’s Objection to [Name of Party]’s Request for Admission and Written Interrogatories and find that this GAL cannot be obligated to respond to these requests. 
Respectfully submitted on [##] day of [Month], 20[##].

____________________________________

            
[Name]
GAL 
CERTIFICATE OF DELIVERY OR MAILING
I hereby certify that a true and correct copy of this GAL Objection to Requests for Admission and Written Interrogatories was hand-delivered, sent by email, or sent in the U.S. mail, first-class, postage prepaid, this [##] day of [Month], [20##], duly addressed as follows:
[name(s) of individual(s) this Motion was sent to, with address(es).]
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[Name]

� Citing In re Marriage of Barnthouse, 765 P.2d at 612. It is this intensified requisite of objectivity that separates a guardian ad litem from an appointed attorney. When a guardian ad litem investigates, makes recommendations to a court, or enters reports, he or she, like the court, must hold paramount the child's best interests. Thus, the guardian ad litem serves as an adjunct of the court. Miller, 356 P.2d at 966; see Myers v. Morris, 810 F.2d 1437, 1467 (8th Cir.), cert. denied, 484 U.S. 828, 108 S. Ct. 97, 98 L. Ed. 2d 58 (1987).  Page 1039 ... “I hold that a court appointed guardian ad litem in service of the public interest in the welfare of children is squarely within the judicial process.”
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