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	GUARDIAN AD LITEM MOTION 
TO WAIVE FEES AND COSTS DUE TO INDIGENCE AND INABILITY TO PAY (2)
 


[Defendant], through undersigned counsel, respectfully moves this Court to waive all fees, fines, and costs based on indigence and an inability to pay.  In support thereof, he states:

BACKGROUND
1. [Defendant] pleaded guilty to second degree trespass to a fenced or otherwise enclosed property.  At the time, the Court imposed the following fees, fines, and costs:
Cost of Care………………………………………………………………...$[###]
Court Costs…………………………..……………………………………....$[###]
Court Security Cash Fund……………...……………………………………$[###]
Drug Standardized Assessment………….…………………………………..$[###]
Genetic Testing Surcharge………………...………………………………...$[###]
Probation Supervision Fee…………………...……………………………...$[###]
Public Defender Accounts Receivable……….……………………………...$[###]
Restorative Justice Surcharge……….……………………………………….$[###]
Time Payment Fee……………………..…………………………………….$[###]
Victim Compensation Fund…………….…………………………………...$[###]
Victim’s Assistance Fund……………….…………………………………...$[###]
2. [Defendant] is indigent and lacks the financial wherewithal to pay the imposed fees, fines, and costs.  Attached as Exhibit A to this motion is a recently-completed Financial Worksheet used by the Colorado Judicial Department.  This document shows, among other things, that: (1) [Defendant] is self-employed in a unique situation (details redacted), which is inconsistent in terms of work availability and only results in earnings of around $[###] per month; (2) these wages alone are far from sufficient to meet [Defendant’s]  expenses; and (3) once all of the government aid [Defendant] receives is accounted for, [Defendant]  only has $[###] remaining, on average, per month in excess of [Defendant’s]  mandatory expenses.

3. In addition to the facts set forth on the financial worksheet, the Court should also consider a number of facts which are not reflected on a balance sheet.  First, [Defendant]  is a single parent to [redacted details].  [Defendant’s] present underemployment relates to [Defendant’s] inability to afford childcare for [Defendant’s] infant son.  As set forth in the attached press release from the [Name of organization] of [County] (attached as Exhibit B), the average cost of infant care as of 2011 was $[###] a week, or approximately $[###] per month.  Colorado is rated as one of the “least affordable states” for infant care comparing the cost of childcare to median income. Id.  [Defendant] is currently on a waiting list for [County’s] Childcare Assistance Program (“CCAP”), but there is a two-month waiting list for a spot to become available.  As the [Name of organization] report indicates, many childcare providers in [County] refuse to accept CCAP funds because these providers are required to accept lower rates than they would otherwise charge, and are specifically prohibited from charging the parents in excess of the subsidy amount. Id.  Third, in addition to the costs described above, [Defendant] is further responsible for [amount] in restitution.  This amount cannot be waived or forgiven.  Fourth, [Defendant] financial situation is further hindered by [Defendant’s] lack of suitable transportation.  While [Defendant] has a vehicle given to [Defendant] by [Defendant’s] father, [Defendant’s] vehicle has too many problems to list, and [Defendant’s] is presently awaiting repairs following an electrical fire that caused significant damage to the vehicle’s electronic systems.  Fifth, almost the entirety of [Defendant] income—and certainly the only consistent income given the unpredictable availability of work for [Defendant’s] present employer—is government aid provided on the basis of [Defendant’s] indigence.  A copy of [Defendant’s] most recent payment amounts is attached as Exhibit C.
4. While failure to pay the assessed fees and costs can only result in an arrest or other criminal sanction if the Court finds an individual has an ability to pay and willfully failed to do so, court related financial obligations routinely create oppressive civil collateral consequences for convicted persons, including severe damage to credit scores and harassment from unscrupulous debt collectors.  These collateral consequences lead to inability to find employment (many employers now perform a credit check on prospective employees), inability to find housing (many landlords now perform a credit check on prospective occupants), and decreased stability in general.
LAW AND ARGUMENT
5. Courts are authorized to impose costs, fees, fines, and restitution in connection with criminal convictions.  Failure to comply with court-ordered fees may result in serious consequences, both criminal and civil.

6. For this reason, the general rule is that the payment of fees, fines, costs, and, in particular, supervision fees may be avoided if the Court determines that an individual is indigent and lacks the ability to pay. People v. Fisher, 539 P.2d 1258 (Colo. 1975).

7. In addition, a number of fees, fines, or costs imposed in this case have specific statutory provisions providing for a waiver of these costs where an individual lacks the ability to pay:

a. Genetic Testing Surcharge – may be waived if the Court determines the defendant is indigent. Colo. Rev. Stat. § 24-33.5-415.6(9).

b. Public Defender Accounts Receivable – may be waived if the Court determines that the defendant does not have the financial resources to pay. Colo. Rev. Stat. § 21-1-103(3).

c. Victim Compensation Fund – may be waived if the Court determines the defendant is indigent. Colo. Rev. Stat. § 42-4.1-119(1.5).

d. Restorative Justice Surcharge – may be waived if the Court finds that the defendant is unable to pay any portion of the surcharge. Colo. Rev. Stat. § 18-25-101(4).

e. Victim Assistance Surcharge – may be waived if the Court finds the defendant is indigent. Colo. Rev. Stat. § 24-4.2-104(1)(c).

f. Probation Supervision Fee – may be waived or reduced if the Court finds the defendant is unable to pay the assessed amount. Colo. Rev. Stat. § 18-1.3-204(2)(a)(V).

g. Cost of Care – may be waived or reduced if the Court finds the defendant is unable to pay all or part of the cost of care imposed. Colo. Rev. Stat. § 18-1.3-701(3).
h. Time Payment Fee – may be waived or suspended if the Court finds the defendant lacks the financial resources to pay. Colo. Rev. Stat. § 16-11-101.6(1).

8. Furthermore, under Colorado Chief Judge Directive 85-31, this Court has authority to waive the imposition or collection of statutory fees, fines, surcharges, and costs where the Court finds the defendant lacks the ability to pay the assessed amount. See C.J.D. 85-31 (attached as Exhibit B).

9. Consequently, C.J.D. 85-31 would authorize waiver of the following fees, fines, and costs imposed in this case:

a. Court Costs

b. Court Security Cash Fund

c. Drug Standardized Assessment

10. Legal as well as common sense concerns weigh heavily in favor of waiver of the fees, fines, and costs assessed in this case.  Our Supreme Court has recognized that trial courts often further punish indigent defendants by imposing insurmountable financial obligations upon them. See, e.g., People v. Silcott, 494 P.2d 835 (Colo. 1972); Strickland v. People, 594 P.2d 578, 579 (Colo. 1979).  Common sense dictates that indigent criminal defendants likely have already suffered significant legal disability due to the scarlet letter of their criminal convictions and ongoing conditions of supervision.  Adding impossible financial hurdles is cruel and counterproductive.

11. This Court is required to make a finding as to [Defendant] indigence (or lack thereof) and as to [Defendant’s] ability pay.  This Court is authorized to look at the totality of the circumstances, including employment for which the defendant is qualified, whether said employment will produce an income sufficient to satisfy the defendant’s living expenses and court-ordered financial obligations, and whether the defendant is unjustifiably refusing to work.  People v. Romero, 559 P.2d 1101, 1102 (Colo. 1976).

12. Undersigned counsel believes that it is obvious based on the facts set forth in this motion that [Defendant] is indigent and lacks the ability to pay.  Consequently, this Court should simply order all fees, fines, and costs waived based on the information before it.  The restitution and interest will remain. Alternatively, [Defendant] respectfully request a hearing on this motion.
RESPECTFULLY submitted this [##] day of [Month], [20##].
____________________________________
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