



	[DISTRICT/JUVENILE] COURT, [NAME OF] COUNTY, COLORADO

[Street address]

[City], Colorado [zip code]
The People of the State of Colorado,

In the Interest of:

[NAME(S)]
Child[ren or Youth],  

And Concerning

[NAME(S)],
Respondent[s],
	COURT USE ONLY

	[Name]

Guardian ad litem for the Child[ren/Youth Name(s)]

[Street address]

[City,] Colorado [zip code]

Phone: [###-###-####]     

Fax: [###-###-####]

Email: [aaa@bbb.ccc]

Atty. Reg. #: [####]
	Case Number: [##]JV[##]

Division: [##]


	FORTHWITH MOTION TO DECLARE GUARDIAN AD LITEM AS HOLDER OF CHILD’S PSYCHOTHERAPIST-PATIENT PRIVILEGE PURSUANT TO

 L.A.N. VS. L.M.B, 292 P.3d 942 (COLO. 2013)




       
COMES NOW,  [Name], court appointed Guardian ad Litem for the minor child[ren or youth], [Name(s)] (Date of Birth) and respectfully requests an ORDER designating the Guardian ad litem as the holder of therapist-patient privilege as outlined in L.A.N. vs. L.M.B., 292 P.3d 942 (Colo. 2013), and support thereof states as follows: 
I. C.R.C.P. Rule 121 § 1-15 Certification


The undersigned has conferred with the Assistant County Attorney who agreed that GAL should hold the minor child’s therapist-patient privilege and sent an email to Respondent [Party] on [Month ##, 20##] but received no response.
II. BACKGROUND

1. This matter was filed on [Month ##, 20##].   The undersigned was appointed Guardian ad litem for the minor child[ren or youth] on that date pursuant to C.R.S. § 19-3-111 (2012).  
2. Child [Name] is currently [age] years old.  
3. Child [Name] is in the temporary custody of [Name] County Department of Human Services.
4. Child [Name] is currently participating in therapy through the [Location] where she is currently placed. 
III.  LEGAL AUTHORITY
A. Therapist-Patient Privilege
1. “[A] licensed psychologist, professional counselor, marriage and family therapist … or … a registered psychotherapist … shall not be examined without the consent of the [therapist’s] client as to any communication made by the client to the [therapist] given in the course of professional employment…” §13-90-107(1)(g), C.R.S. (2012).  “The therapist-client privilege shields communications between the therapist and the patient from disclosure and also prevents pretrial discovery of files or records derived from or created during the course of ongoing mental health treatment.”  L.A.N. et al. v. L.M.B.,   2013 CO 6, ¶15.  See also People v. Sisneros, 55 P.3d 797, 800 (Colo. 2002).  “Juvenile patients in particular require the privacy protection provided by the [therapist]-patient privilege due to the sensitive nature of children’s mental health care.”  2013 CO 6, ¶14.  See also Dill v. People, 927 P.2d 1315, 1321 (Colo. 1996).

2. Children involved in dependency and neglect proceedings enjoy the therapist-patient privilege, and it is not abrogated by the Colorado Children’s Code.  L.A.N., 2013 CO 6, ¶¶14-16.

B. GAL as Holder of Therapist-Patient Privilege in Dependency and Neglect Proceedings
1. The legal framework announced in L.A.N. vs. L.M.B, 2013 CO 6, sets forth a two prong analysis to determine who holds the child’s therapist-patient privilege in the context of a Dependency & Neglect proceeding.  
1. In general, Colorado recognizes that the patient is the holder of the therapist-patient privilege.  Id., ¶19.   When the “patient is a child who is too young or otherwise incompetent to hold the privilege, the child’s parent typically assumes the role of privilege holder.”  Id.  
2. However, the parent cannot hold the child’s privilege “when the parent’s interests as a party in a proceeding involving the child might give the parent incentive to strategically assert or waive the child’s privilege in a way that could contravene the child’s interest” in maintaining confidentiality.  Id. at 948.

3. “[T]he GAL holds the child’s [therapist]-patient privilege in a dependency and neglect proceeding when neither the child nor the child’s parent(s) have such authority and the privilege is not abrogated by Section 19-3-311.”  Id. at 953.  The professional and ethical obligations of the GAL to serve the client’s best interests, combined with the statutory obligation for the GAL to investigate the case and make recommendations to the Court concerning the child’s welfare, makes the GAL best suited to hold the child-client’s therapist-patient privilege when neither the child nor the parents can appropriately do so. Id. at 950.  

4. The county department of human services shall not hold the child’s therapist-patient privilege in a dependency and neglect case.  Id. at 948. 

5. The juvenile court shall not hold the child’s therapist-patient privilege in a dependency and neglect case.  Id. 

IV.   LEGAL ARGUMENT
A. The Minor Child’s Age and Mental Health Issues Prevent Her From Holding Her Own Therapist-Client Privilege
1. It is not appropriate at this time for Child [Name] to hold her own therapist-patient privileges due to her age, and to other factors that may influence her ability to knowingly and willfully assert or waive such privilege. While generally the patient is the holder of the privilege, this rule does not apply when the patient is a minor who is too young or otherwise incapable of holding such privilege. L.A.N., 292 P.3d at 948.
2. Therefore, based on child [Name]’s age and mental health issues the Court should find her incompetent to hold her own therapist-privilege at this time.
B. The Respondent [Party]’s Interests are Adverse to The Child[ren or Youth]’s Interests, Therefore, the Respondent [Party] Cannot Hold the Children’s Therapist-Patient Privilege

1. On [Month ##, 20##], the [Name] County Department of Human Services was granted temporary custody of child [Name] and she was placed with a kin provider. Child [Name] has not been returned to Respondent [Party]’s care or custody since that time.    

2. The Court adjudicated Child [Name] as dependent and neglected as to Respondent [Party] pursuant to paragraph 5(f) and adopted her court ordered treatment plan.
3. As Respondent[Party] has a court ordered treatment plan, Child [Name] is not in the care of custody of the Respondent [Party], and the Child [Name] is in mental health treatment, Respondent [Party] may have an incentive to waive or assert the minor child’s privilege without regard to the minor child’s interest in order to protect her own interest. 
V. CONCLUSION

1. For the forgoing reasons, the Guardian ad litem respectfully requests that this Court Order the Guardian ad litem to be the child’s psychotherapist-patient privilege holder pursuant to the Colorado Supreme Court’s holding in L.A.N. vs. L.M.B, 292 P.3d 942 (Colo. 2013) finding that respondent [Party]’s interests are adverse and that the child[ren or youth] is otherwise incompetent to hold their own psychotherapist-patient privilege.  

2. In the alternative, the GAL requests that the Court enter an interim Order granting the GAL the child[ren or youth]’s therapeutic privilege should this matter have to be set for a contested hearing in order to prevent to ongoing disclosure of information to individuals not parties to this case.  

WHEREFORE, the Guardian ad litem respectfully requests that the Court enter findings and Orders that the minor child[ren or Youth] is incompetent to hold her own privilege and that the respondent [party]’s interests are adverse to the child’s and that the Guardian ad litem be declared the holder of psychotherapist-patient privilege for the minor child [Name].  

Respectfully Submitted,

                                                  


 __________________________                                                             
                 




[Name]
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