



	DISTRICT COURT, NAME OF] COUNTY

STATE OF COLORADO

[Street address]
[City], Colorado [zip code] 
THE PEOPLE OF THE STATE OF COLORADO 

In the Interest of: 

[NAMES]

Children,
And Concerning:
[NAMES]
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	( COURT USE ONLY(

	[Name]
Guardian ad litem for [Names]

[Street address]
[City], Colorado [zip code]
Phone: [###-###-####]   
Email: [aaa@bbb.ccc]              Atty. Reg. #: [####]
	Case Number:  [##J]V[##]
Division: [##]


	GUARDIAN AD LITEM’S FORTHWITH MOTION FOR AN ORDER AUTHORIZING THE CHILDREN [NAMES] TO TRANSFER SCHOOLS



DUTY TO CONFER
This GAL conferred with the minor children, the Assistant County Attorney, the caseworker, counsel for Respondent Mother, and Respondent Father.
The Assistant County Attorney, the caseworker, and the Father all support this Motion.  Mother objects to this Motion.  
The first time this GAL conferred with the minor children regarding transferring schools, they vehemently opposed the idea.  Since they moved in with Father, I had my second conferral with them. They were no longer vehemently opposed to transferring schools.  They reacted with smiles, some laughter and joking, as well as some attempting-to-be-funny head shakes “no.” [Name] commented how one of his friends from [Name] Middle will now also be going to [Name] Middle and a couple of other friends were transferring to schools in [Name] County.  On [Date], I had my third and final conferral with them.  They both stated they do not want to change schools.  When I asked why, they said “because of all our friends and teachers and stuff like that.”  I asked if they would be able to survive a change in schools, and they said “yes.”  Then, they asked to hear some of my arguments.  I shared some of them with them, and they started laughing and joking that they would walk to school or get a peace officer they know, to escort them to school.  They were very giddy and pleased when I told them I would let the Court know all of that.   We then talked about what we would do on my upcoming visits with them. 
COMES NOW, [Name], the Guardian ad litem (“GAL”) for the minor Children [Names] (collectively, “the minor children”), and respectfully requests an order authorizing the minor children to transfer schools.  In support, the GAL states:
FACTS
1. This dependency and neglect (D&N) case was filed on [date].      
2. On or about [date], the Court ordered removal of the minor children from Mother’s home for their safety and welfare. 
3. The minor children were removed to the home of their paternal grandparents, who were given temporary legal custody of the children.
4. The Court appointed the undersigned attorney as Guardian ad litem for the minor children on [date].
5. At this time, the caseworker and GAL have only authorized supervised visitation between Mother and the minor children. 

6. The parents have made admissions to the petition in dependency and neglect. Treatment plans for both were entered by the Court on [date].
7. At the time of the filing of this Motion, Father is actively engaged with and complying with all treatment plan objectives.  

8. Mother’s treatment plan requires her to complete a substance abuse evaluation and to follow recommendations for treatment.  Mother states that she has done this and is engaging in treatment.  Despite multiple requests and orders for release of records and communication with therapist(s), [Name] has not provided any records or communications to the Department verifying appropriate engagement and treatment.  
9. Mother’s treatment plan requires her to complete a psychological evaluation and to follow the recommendations of the evaluation.  She completed the evaluation, but despite multiple requests and orders for release of records and communication with therapist(s) and doctor(s), the Department has not received any records or communications from providers verifying the appropriate treatment is being done.
10. Mother’s treatment plan requires her to participate in mental health counseling to address her mental health needs.  She states that she has continued ongoing mental health treatment with [Name], but the Department has not received any records or communications verifying appropriate engagement and treatment. 

11. Mother’s treatment plan requires her to address her physical health care needs.  This arose because of the multiple serious health care issues she claims she is dealing with and because of concerns that her reports to her children about the grave nature of her health have made them very upset.  Despite requests and orders for release of records, the Department has not received any records or communications from medical providers verifying Mother’s health care needs and appropriate treatment. 
12. Mother’s treatment plan requires her to continue to rebuild her relationship with her children by engaging consistently and appropriately in visitations.  Mother has missed visits with her children due to incarceration and due to alleged medical visits, but the Department has not received verification of those medical visits from her providers. At a recent visit, the visit supervisor was concerned that Mother talked inappropriately with her children about dying and coming back to life in a recent medical procedure. Otherwise, supervised visits are reportedly going well. 
13. Mother filed a dissolution of marriage on [date].  A hearing on the validity of the marriage is not scheduled until [date]. 
14. On [date], a Bribery/Tampering case was opened against Mother in [Name] County.  She pled guilty to Charge 1: Attempt to influence a public servant (F4) and Charge 17: Forgery 2 (M1).  She is scheduled to be sentenced on [date]. The felony and misdemeanor charge carry possible sentences of 2-6 years in prison and a fine and 6-18 months in jail and a fine, respectively. 
15. On [date], a Robbery case was opened against Mother in [Name] County.  She is charged with Robbery/ aggravated menacing with a deadly weapon (F3), Robbery aggravated – possession of weapon (F3), and Felony menacing with a weapon (F5).  Mother is set to be arraigned on these charges on [date].  The F3 charges carry possible sentences of at least 4-12 years imprisonment and a fine, and the F5 charge carries a possible sentence of 1-3 years imprisonment and a fine. 
16. On [date], the Court adopted the recommendations of the Department as an Order of the Court that “1. The custody of [Names] may be transferred to the custody of [Father] at the agreement of the GAL and the caseworker.”  
17. Pursuant to the Court’s order, on [date], the GAL and the caseworker agreed on [date] to a transfer of custody of the minor children to Father.  A Request to Change Temporary Custody was filed on [date], though the Court has not yet entered the Order. 
18. The minor children are currently living at home with Father who lives at [address].  The minor children are very happy and doing very well at home with their father. 
19. [Name] is 13 years old, and [Name] is 11 years old.  They are currently enrolled at [Name] Middle School in the [Name] School District in [# and ##] grades, respectively.  This is about [## and ##] miles and [##] minutes from Father’s home, without traffic.  Father, [Names], and Mother have all previously reported the trip takes about 45 minutes each way during school pick-up and drop-off hours.    
20. At last grade report, [Name] had the following Quarter 2 grades: American History (F); Health (D); Pre-Algebra (B); Science (C); Sports (A); Reading (C); and Writing (D).  
21. At last grade report, [Name] had the following Quarter 2 grades: Computer Exploration (C); Social Studies (F); Science (F); Sports (A); Math (F); Reading (F); and Writing (C). 
22. [Name] Middle School (“[Name]”) in [Name] County School District is the neighborhood school for the [Name] now that he is living with his father in [Name], CO.  The driving distance to the school is about 2.3 miles and 5 minutes. Father and [Name]’s home is right on the bus route for [Name].   
23. [Name] Elementary School (“[Name]”) in [Name] County School District is the neighborhood school for [Name] not that she is living with her father in [Name], CO.  The driving distance to the school is about 1.3 miles and 4 minutes.  Father and [Name]’s home is right on the bus route for [Name].  
24.
Respondent Mother currently lives with her mother in [Name], CO inside of the [Name] 


County School District. 
25. 
[Name] County School District is a much larger school district than [Name] C-1 

School District.  [Name] County serves approximately 61,000 students, while [Name] 

C-1 serves approximately 2,500 students.  
26. 
At this time, the Court does not have jurisdiction to issue orders with respect to Mr. and Mrs. [Name], paternal grandparents of the minor children.

27. 
Because of their schedules and the burdens of transporting the minor children to and from [Name] Middle each day, Mr. and Mrs. [Name] are unable and unwilling to continue transport of the children to [Name] Middle going forward.  

28. 
Because of Father’s work schedule, he is unable to transport the minor children to and from [Name] Middle without detrimentally impacting his income, his ability to support himself and his minor children, and his time with his children. 
29. 
The primary goal from the start of this case was for the minor children to return home to one or both of their parents. Currently, the minor children are at home with Father, and the goal is for them to remain home (either with Father, with Mother, or a combination of the two).  
LAW
30. 
Minor children have a right to attend public school at no charge in the district in which 

they reside.  § 22-1-102(1), C.R.S. (2019). Children reside in a school district if:

(a)  Both his or her parents, or the survivor of them, or the one of them with 

whom such child resides a majority of the time pursuant to an order of any court 

of competent jurisdiction resides in the school district.


§ 22-1-102(2), C.R.S. (2019)
31.
Placement out of home is defined as, 

placement for twenty-four-hour residential care in any facility or center operated 
or licensed by the department of human services, but the term does not include any placement that is paid for totally by private moneys…



§ 19-1-103(85), C.R.S. (2019)
32.
The following statutes, codes, and regulations provide requirements regarding 
educational stability for foster children or other children who are homeless or in out-
of-home placement: the Fostering Connections to Success and Increasing Adoptions Act, 
42 USCS § 675 (1)(G); the Elementary and Secondary Education Act, 20 U.S.C. § 
6311(g)(1)(E)(i); the McKinney-Vento Act, 42 U.S.C. § 11432(g)(3)(A)(i); and § 19-1-
115.5, C.R.S. (2019).  These all provide for a presumption that educational stability calls 
for children in out-of-home placement to stay in their school of origin, as long as it is in 
their best interests.  § 19-3-213(1)(d), C.R.S. (2019) applies “[I]n any case in which the 
county department recommends placement out of the home for a child or in which a 
child is in out-of-home placement…” (emphasis added)  § 19-7-101(1)(v), C.R.S. 
(2019) applies to “youth in foster care.” (emphasis added) It states that educational 
stability “presumes the youth will remain in the school in which he or she is enrolled at 
the time of placement, unless remaining in that school is not in his or her best interests.”
Criteria often used to make the best interest determination as far as educational placement 
come from the Code of Colorado Regulation at 12 CCR § 2509-4:7.301.241 (2019).  
These are requirements for “Children in Out-of-Home Placement.” Id.  
33. 
§ 19-1-104(1)(b) and (c), C.R.S. (2019) gives the Court exclusive jurisdiction to 

determine the legal custody of any child in a D&N proceeding.  See also, People v.

Forsythe, 43 P.3d 652 (Colo. App. 2001). 
34.
§ 19-1-103(73) states that, 

(a) "Legal custody" means the right to the care, custody, and control of a child and 
the duty to provide food, clothing, shelter, ordinary medical care, education, and 
discipline for a child and, in an emergency, to authorize surgery or other extraordinary care.  "Legal custody" may be taken from a parent only by court action.

(b)  For purposes of determining the residence of a child as provided in section 22-1-102(2)(b), C.R.S., guardianship shall be in the person to whom legal custody has been granted by the court.
C.R.S. (2019) (emphasis added)
ARGUMENT
The Federal and State Mandates Regarding Educational Stability Are Not Applicable
35. 
The minor children at issue in this Motion have never lived in out of home placement.  

Therefore, the federal and state mandates presuming that educational stability requires 

that foster children or children otherwise in out of home placement stay in their school of 

origin do not apply to this decision of whether the minor children should transfer to 

[Name] and [Name] for the upcoming semester.  Even in those cases of foster children, 

the best interests of the child is always the deciding factor. 
36.
The federal and state mandates regarding educational stability referenced above in 

Paragraph 32 were created in part in response to the fact that on-time graduation rates for 

foster children in Colorado are much lower than the on-time graduation rates for children 

not in foster care.  See Colorado Department of Education, 2017 State Policy Report: 

Dropout Prevention and Student Engagement (March 5, 2018).
  Youth who are in foster 

care have the highest mobility rates of any school population in Colorado, thus explaining 

their poor educational outcomes.  Colorado Department of Education, Foster Care Fact 

Sheet at 1 (June 2017).
  These protections do not apply in this case. 
The Appropriate School Setting for the Minor Children is in [Name] County
37.
Under § 22-1-102(1) and (2), C.R.S. (2019), the minor children may only be entitled to a 


public education at no cost if they attend school in the [Name] County School District.  


Both of their parents currently reside inside of Doulas County, and their father’s home at 

which they currently reside is only a couple of miles from [Name] and [Name].  Neither 

parent of the minor children currently lives in [Name] or [Name] County.  Even if 

[Name] C-1 Schools agree to provide them with an education, it is not in their best 

interests. 

38.
Based on the Court’s previous order of [date] (Exhibit A), legal custody of he children should have been with Father as of [date or date] at the latest.  § 19-1-103(73) provides that 

(a) "Legal custody" means the right to the care, custody, and control of a child and 

the duty to provide food, clothing, shelter, ordinary medical care, education, and 

discipline for a child and, in an emergency, to authorize surgery or other extraordinary care.  "Legal custody" may be taken from a parent only by court action.

(b)  For purposes of determining the residence of a child as provided in section 22-1-102(2)(b), C.R.S., guardianship shall be in the person to whom legal custody has been granted by the court.
C.R.S. (2019)(emphasis added)  Therefore, the minor children reside in the [Name] 

County School District and should attend school in the [Name] County School District.   

As part of his rights and duties as legal custodian of his children, Father should be 
able to transfer his children to their neighborhood schools of [Name] and [Name].
It is in the Best Interests of the Children to Transfer to Their Neighborhood School

39.
Education stability is, of course, important to consider with respect to the minor children 
in this case when determining which educational setting is in their best interests.  But the 

legislature did not intend to apply the presumption that attending school of origin ensures school stability in cases like the one before us now.
40.
Given the size of [Name] County School District, it can be presumed it is a comparable 

educational setting, if not a better educational setting, for the minor children because of 
its size and access to resources, including special education resources.  

41. 
Neither of the children are doing well in their classes at school.  Allowing them to 
transfer to [Name] and [Name] will provide them with the opportunity and convenience 
to stay after school or go early to school for extra help when they need it.  They did not have that opportunity because they have no other way home outside of the transport by their grandparents.  A [Name] County School will also have more resources to support both children in improving their grades than the much smaller [Name] C-1 District. 
42.
Requiring the minor children to spend 1.5 hours each day on the road increases the risk to their safety.  It is also in their best interest to spend that travel time working on school work, participating in after school activities, and creating relationships in their community. When at [Name] Middle, the children did not spend time after school with 
any other young people from school or the community because they had to go home.  Since [Month], they never had any friends from [Name] Middle over to visit, nor have they gone to visit any friends from [Name] Middle. Allowing them to attend [Name] and [Name] will allow them the chance to create and nurture friendships with other students after school and in the community.  
43.
The minor children have neighbors at their father’s home who are trusted adults and who 
have children with whom they have been friends for years.  Those children also attend 
[Name] Middle School.  Additionally, [Name] reported that a friend of his from [Name] Middle will also be attending [Name] Middle School this upcoming semester.  
44.
[Name] is interested in after school sports.  He will have the opportunity to participate in these sports conveniently at [Name] Middle School.  
45. 
[Name] does not have a desire at this time to participate in after-school activities, but at [Name] Elementary School, she would have the opportunity to do so conveniently.
46.
If one child wanted to participate in after school activities and the other did not, or they 
participated in activities that ran at different times, one might have to wait on the other 
one at school until they finished their activity if they attended [Name] Middle School.  
This is not in their best interests.  At [Name] Elementary School, if [Name] did not want to participate in after school activities, she could walk home or take the bus while [Name] could walk home or easily be picked up after his activity.   

47. 
These children have not moved schools outside of the normal progression from elementary school to middle school.   There is no real concern for educational instability 
in this case like there often is with young people in foster care, changing schools often.  
These children have great personalities, and they will have no problem making new 

friends and connecting with trusted adults at [Name] and [Name].  
48.
Children residing with one or both parents experience a change in schools all the time 
because of divorce or because their family moves.  Any impact of changing schools on 
the minor children in this case can be dealt with by the stable relationship they have with their father at home, through continued regular visitation with their mother, through counseling they are enrolled in regularly, and through services offered by [Name] County Schools. They also have the support of paternal and maternal grandparents.
49.
The minor children also now live closer to their younger siblings, [Name] and [Name].  

Allowing them to transfer to [Name] and [Name] Middle will allow them to spend more 
time in the community with [Name] and [Name], which is in their best interest. 

50.
Allowing the minor children to attend [Name] Middle and [Name] will also make it 
easier for all members of their family to play more of a role in their education and in activities at school, which is in their best interest.  

51.
Leading up to the opening of this case and on to the present, Mother has made decisions 
and taken actions that are not in the best interests of her children.  Though remain home with Mother in some form is still a goal in this case, she has not shown compliance with or progress on her treatment plan.  The Department and this GAL still have significant concerns about her potential substance abuse (and the impacts of previous and/or ongoing substance use on her fitness as a parent), her mental health needs, and the instability of her physical health.  At this time, the Department and GAL are not considering expansion of visits beyond the minimal supervised visits to which she is entitled.  Given her lack of compliance and her upcoming Court hearings (criminal and dissolution of marriage), it cannot be in the best interests of the children to order them to stay at [Name] Middle 
because of some speculation that Mother might get joint or sole custody one day and that they might be living at their old house in [Name].  
52.
Counsel for Mother in the D&N matter reported to the Court that a deferred sentence 
in her bribery/tampering case was likely, but it is unclear how likely this is given that Ms. 
[Name] subsequently picked up the robbery charge.  While she is innocent of all of these 
alleged crimes until proven guilty, the decisions she is making in how and with whom she 
is spending her time are arguably not in the best interests of her children.  Her objection to the children transferring to [Name] and [Name] is also not in her children’s best interests. 
53.
Based on the above facts, law, and arguments, this GAL respectfully requests that this 
Court enter an order authorizing the minor children [Name] and [Name] to transfer schools from [Name] Middle School to [Name] Elementary School and [Name] Middle School, respectively, for the semester starting in [date] 
54. 
This GAL respectfully requests that this Court order that all information necessary for 
their education shall be transferred from [Name] Middle School to [Name] Middle School and [Name] Elementary School as soon as possible and that [NAME] and [NAME] enrolled in and start school at [Name] Elementary School and [Name] Middle School, respectively, by [date].
WHEREFORE, it is in the minor children’s best interests to allow them to transfer to [Name] Middle School and [Name] Elementary School, and this GAL respectfully requests that this Court enter the orders stated above. 

RESPECTFULLY submitted this [##] day of [Month], 20##.   
____________________________________

            
[Name]
GAL for [Name] and [Name] 
CERTIFICATE OF DELIVERY OR MAILING
I hereby certify that a true and correct copy of the Guardian ad Litem’s Forthwith Motion for Order Authorizing [Name] and [Name] to Transfer Schools was emailed this [##] day of [Month, 20##] to the following:
[Names of persons to whom the Motion was sent and addresses where Motion was sent]
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	THE PEOPLE OF THE STATE OF COLORADO 
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[NAMES] 
Children,
And Concerning:
[NAMES]
Respondents.


	

	
	Case Number: [##]JV[##]
Division: [##]

	ORDER REGARDING GAL’S FORTHWITH MOTION FOR ORDER AUTHORIZING [NAME] AND [NAME] TO TRANSFER SCHOOLS 




THIS COURT, having reviewed the GAL’s Motion For Order Authorizing [Name]  and [Name] to Transfer Schools (“Motion”), and the Court file, having heard any evidence presented and considered the statements of the parties and their counsel, and being fully advised, FINDS:
1. The Motion is well-founded and supported by the evidence. 

2. It is in the minor children [NAME] and [NAME]’s best interest to transfer schools from [Name] Middle School to [Name] Elementary School and [Name] Middle School, respectively. 
THEREFORE, THIS COURT ORDERS:  

1. The Motion is granted.  
2. [NAME] and [NAME] shall transfer schools from [Name] Middle School to [Name] Elementary School and [Name] Middle School, respectively, and they shall start school by [date].
3. [Name] Middle School and the Department shall ensure that all information necessary for the minor children’s education is timely transferred to [Name] Middle School and [Name] Elementary School as soon as practicable but no later than [date].

DONE this ____________________ day of _______________________, 20_____.
BY THIS COURT:







____________________________________







JUDGE [NAME]
� Available at � HYPERLINK "http://www.cde.state.co.us/dropoutprevention" �http://www.cde.state.co.us/dropoutprevention�
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