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[Names]
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__________________________

Case Number: [##JV####]
Division: [#]


	Motion to Designate the Guardian ad Litem as Privilege Holder





COMES NOW, [Name], Guardian ad Litem for the minor child, [Name], who respectfully requests an Order designating the Guardian ad litem (“GAL”) as the holder of [Name]’s therapist-patient privilege as outlined in L.A.N. v. L.M.B., 292 P.3d 942 (Colo. 2013), and support thereof states as follows:
C.R.C.P. Rule 121 § 1-15 Conferral Certification


This GAL conferred with Counsel for Respondent Mother, [Name]; Counsel for Respondent Father, [Name]; GAL for [Name], [Name]; Privilege Counsel for [Name], [Name]; and Counsel for the Petitioner, [Name].  Respondent Father is opposed. Petitioner is unopposed. Attorney [Name[ takes no position. 
I. BACKGROUND
1. This matter was initiated on [date], when the [Name] County Department of Human Services (“DHS”) received a referral stating concerns that [Name] had been [type] abused by [Name]. DHS filed a Petition on [date], alleging the children were dependent and neglected because the parents allowed another to [type of abuse Name] without taking lawful means to stop it or prevent it from reoccurring and that the children’s environment was injurious to their welfare. DHS based these allegations on the claim that [Name] stated he does not believe that the [type of abuse]; that both Respondent Parents would not allow DHS access to the home or the children to assess their safety; that the Respondent Parents refused to engage in a safety plan where one of the children would leave the home; and, that the Respondent Parents retained attorneys, but the intake worker was unable to schedule meetings with the attorneys to discuss safety and risk. 
2. [Name] was taken to [Name of center].  Afterwards, [Name] met with [Names]. [Name] requested therapy at that time.  [Name] recommended mental health therapy for [Name]. At every visit the undersigned has had with [Name], [Name] has requested therapy. Upon information and belief that [Name] is now engaged in therapeutic services, a determination must now be made as to who holds [Name]’s therapeutic privilege. [Name] is [##] years old. 
3. The case is scheduled for an adjudicatory jury trial on [date]. It is anticipated that in making an injurious environment argument, the parties will argue about [Name]’s therapeutic engagement, or lack thereof. 
Law
Therapist-Patient Privilege
1. “The therapist-client privilege shields communications between the therapist and the patient from disclosure and also prevents pretrial discovery of files or records derived from or created during the course of ongoing mental health treatment.”  L.A.N. v L.M.B., 292 P.3d 942, 947 (Colo. 2013); C.R.S. §13-90-107(1)(g) (2012).  See also People v. Sisneros, 55 P.3d 797, 800 (Colo. 2002).  “Juvenile patients in particular require the privacy protection provided by the [therapist]-patient privilege due to the sensitive nature of children’s mental health care.”  L.A.N., 292 P.3d at 947.  See also Dill v. People, 927 P.2d 1315, 1321 (Colo. 1996).
2. Children involved in dependency and neglect proceedings enjoy the therapist-patient privilege, and it is not abrogated by the Colorado Children’s Code.  See L.A.N., 292 P.3d 947.

GAL as Holder of Therapist-Patient Privilege in Dependency and Neglect Proceedings
3. The legal framework announced in L.A.N. v. L.M.B, 292 P.3d 942 (Colo. 2013), sets forth a two-prong analysis to determine who holds the child’s therapist-patient privilege in the context of a Dependency & Neglect proceeding.  
4. In general, Colorado recognizes that the patient is the holder of the therapist-patient privilege.  Id. at 948.  When the “patient is a child who is too young or otherwise incompetent to hold the privilege, the child’s parent typically assumes the role of privilege holder.”  Id.  
5. However, the parent cannot hold the child’s privilege “when the parent’s interests as a party in a proceeding involving the child might give the parent incentive to strategically assert or waive the child’s privilege in a way that could contravene the child’s interest” in maintaining confidentiality.  Id.
6. “[T]he GAL holds the child’s [therapist]-patient privilege in a dependency and neglect proceeding when neither the child nor the child’s parent(s) have such authority and the privilege is not abrogated by Section 19-3-311.”  Id. at 953.  The professional and ethical obligations of the GAL to serve the client’s best interests, combined with the statutory obligation for the GAL to investigate the case and make recommendations to the Court concerning the child’s welfare, makes the GAL best suited to hold the child-client’s therapist-patient privilege when neither the child nor the parents can appropriately do so. Id. at 950.
7. The county department of human services shall not hold the child’s therapist-patient privilege in a dependency and neglect case.  Id. at 948-949. The juvenile court shall not hold the child’s therapist-patient privilege in a dependency and neglect case.  Id. at 949.
Argument
The Minor Child’s Age, Mental Health Issues and Cognitive Abilities Prevent the Minor Child From Holding the Minor Child’s Own Therapist-Client Privilege
1. It is not appropriate at this time for [Name] to hold [Name’s] own therapist-patient privilege due to[Name]’s age, testimony of [Name]’s lack of veracity, and other factors that may limit [Name’]s ability to knowingly and willfully assert or waive such privilege. 
2. While generally the patient is the holder of the privilege, this rule does not apply when the patient is a minor who is too young or otherwise incapable of holding such privilege.  L.A.N., 292 P.3d at 948. As [Name] is too young to hold [Name]’s own privilege and would not be able to knowingly and willfully assert or waive such privilege. Respondent [Role] testified at the child hearsay hearing that [Name] struggles with telling the truth. In this matter, no party has alleged to the undersigned that [Name] should hold [Name’s] own therapist-patient privilege. As [Name] is too young and incapable of holding [Name’s] own privilege, someone else must hold it for [Name].
A Respondent Parent in Dependency and Neglect Proceedings 
Cannot be the Holder of the Subject Child’s Therapist-Client Privilege 
Due to the Adverse Interests Created by the Proceedings and the Treatment Plan Components.
3. A respondent parent in a dependency and neglect case cannot be the holder of the child’s privilege because the inherent nature of a dependency and neglect proceeding and the remedies available therein “give the parent incentive to strategically assert or waive the child’s privilege in a way that could contravene the child’s interest in maintaining the confidentiality of the patient-therapist relationship.”  Id. at 948.  Utilizing this incentive is specifically what the Colorado Supreme Court in L.A.N. sought to avoid.   
4. The Respondent parents should not hold therapeutic privilege for [Name] because they may abuse the privilege for their own gain. In D&N cases, the parents are unable to be a neutral party regarding patient privilege, because a child may make a disclosure in therapy that does not rise to the level of the therapist making a mandatory disclosure, but would be adverse to child’s interests in the court knowing such information. The incentive to waive or assert privilege arises when the case begins and continues until the case is closed.  Accordingly, as matter of law, a parent involved in a dependency and neglect proceeding cannot hold the therapist-patient privilege of a child involved in the proceeding.  See L.A.N., 292 P.3d at 948.  
5. This incentive to abuse the privilege is especially high in this case, as it is [Name]’s disclosure of abuse and the Respondent Parent’s position of consistently preventing DHS, the police, and the guardians ad litem from having contact with their family. The argument thus far, which will certainly be repeated at the jury adjudication trial, is that [Name] is not being honest about [Name’s] disclosure and that the parents have done everything to protect their family. Whether or not [Name] is in therapy, what information [Name] imparts to the therapist, and whether it is consistent or inconsistent with [Name’s] previous statements will be the cornerstone of the trail. Therefore, the Respondent Parents have an incredibly high incentive to strategically assert or waive [Name]’s therapeutic privilege for their own gain. 
6. Therefore, it is in [Name]’s best interest that [Name]’s therapeutic privilege be protected by the GAL as outlined in L.A.N. as being the person in the best position to look out for the child’s best interests apart from the rest of the family dynamics.   
II. CONCLUSION
WHEREFORE, for the forgoing reasons, the GAL respectfully requests that this Court designate the Guardian ad litem to be the holder of the child’s therapist-patient privilege pursuant to the Colorado Supreme Court’s holding in L.A.N. v. L.M.B, 292 P.3d 942 (Colo. 2013), until further Order of the Court.

DATED this ____ day of [month, year].
Respectfully Submitted,

_______________________________________
     






[Name]
CERTIFICATE OF SERVICE

I hereby certify that on this ____ day of [month, year], a true and correct copy of the foregoing Guardian Ad Litem’s Motion to Designate Privilege Holder was served upon the following parties by email addressed as follows:
[Names and addresses]


[Name]
	[Juvenile or District] Court, [Name] County, Colorado 
[Address]

________________________________________________


The People of the State of Colorado

In the Interest of:

[Name]
And Concerning

[Names]


	▲ COURT USE ONLY ▲

__________________________

Case Number: [##JV####]
Division: [#]


	Order Granting Motion to Designate the Guardian ad Litem as Privilege Holder




THIS MATTER having come before the Court on the Motion of the Guardian ad litem for finding regarding the holder of the therapist-patient privilege for [Name], and the Court having considered such request and any responses thereto, and being fully advised, THE COURT FINDS:


The child [Name] is [##] years old, having been born on [date]. 

The child is presently in the custody of the Respondent Parent.

The child is too young or otherwise incompetent to hold the child’s therapist-patient privilege.
The Respondent Parents’ interests are adverse to the interests of the child because the Respondent Parents have significant incentives to either withhold information or to waive the child’s privilege to serve their own interests in court proceedings, complying with or being successful with any potential treatment plan, to avoid the remedies of contempt of court or termination of their parental rights, to protect the other parties, to influence the child’s treatment, and/or to influence this Court’s decision regarding future placement of the child.  

IT IS THEREFORE THE ORDER OF THE COURT:

Pursuant to L.A.N. v. L.M.B., 292 P.3d 942 (Colo. 2013), the Guardian ad litem for the minor children [Name] holds the child’s therapist-patient privilege for the minor child [Name] as long as the guardian ad litem’s appointment as guardian ad litem is in effect, or until this Order is rescinded by the Court.
[Name]’s communications with [Name]s therapists and their therapists’ advice to [Name] in the course of professional employment are privileged. [Name]’s therapists shall not share any privileged information with the Court or any other party in this case, except the GAL.  [Name]’s therapists’ notes, files, and records derived from, or created in the course of consultation or treatment are privileged and protected from pretrial discovery or disclosures. 

[Name]’s therapists may share any non-privileged information, including attendance, progress in treatment, prognosis, and mandatory reports of abuse pursuant to C.R.S. §19-3-304. 

Any release of information to legal custodians and caretakers that may have been authorized under HIPPA does not constitute a waiver of the psychotherapist-patient privilege. Any inadvertent or unauthorized disclosure of privileged information shall not constitute a waiver of the privilege. 

All other parties, individuals, or entities are prohibited from signing releases of information regarding the children’s privileged communications, injecting any such privileged information into existing court proceedings, or using any such privileged information in other court proceedings without a written waiver of the privilege holder of the therapist-client privilege as designated above. 

DONE this _____ day of [month, year].






BY THE COURT

_______________________________







[Judge/Magistrate Name] 

[Name] County Case Number [##]JV[##]
In Interests of [Name]
[date]

