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I. DUE PROCESS
GENARALLY

Origin: The 5th and 14th Amendments of the United States Constitution guarantee that the government
shall not deprive any person of an interest in “life, liberty, or property without due process of law.” U.S.
Const. amend. XIV, § 1. This clause imposes two different constraints on governmental decisions:
procedural DP and substantive DP, discussed in further detail below. 

In D&Ns: DP requires the state to provide fundamentally fair process in a dependency and neglect
proceeding. [9] A parent may not be deprived of parental rights absent DP protections. [10] Because parental
rights are fundamental, certain DP requirements must be met before such rights may be fully extinguished
through a TPR proceeding. [11] When a parent retains his or her parental rights despite the D&N case, such
as when guardianship or custody is granted to a non-parent, the DP considerations are still relevant but
not as substantial as in a termination hearing. [12]

Flexibility: Applying the DP Clause is an “uncertain enterprise” which involves determining what
fundamental fairness requires in a particular situation. [13] Thus, DP is necessary flexible and calls for such
procedural protections as the particular situation demands. [14] 

Harm Required: Absent a showing of harm or prejudice, a parent's DP claim cannot stand. [15]

Parent’s Rights: Children’s Rights:

The parental right to raise one’s child is a 

fundamental liberty interest protected by the DP 

Clause of the 14th Amendment. [1] A parent has a 

fundamental liberty interest in the care, custody 

and control of her child. [2] Thus, a fit parent 

enjoys a presumption that they act in the best 

interest of their children, their decisions have 

special weight, and special factors must justify 

State intervention. [3] However, adjudication of a 

child in a dependency and neglect case (D&N), 

particularly to a fault-based admission, is 

generally sufficient to overcome the parent’s so-

called Troxel presumption. [4] If a parent 

successfully completes a treatment plan and is 

awarded primary custody of the child, he or she 

can regain the Troxel presumption. [5]

Like parents, children have an interest “in a 

continuing family relationship,” as well as 

interest “in a permanent, secure, stable, and 

loving environment.” [6] Although the US 

Supreme Court has not specifically recognized 

children’s rights to DP in D&N actions, it is well-

established that children are entitled to DP 

protections when their liberty interests are at 

stake. [7] Regardless, the US Supreme Court has 

made clear that both “the child and his parents 

share a vital interest in preventing erroneous 

termination of their natural relationship” and that 

even at the termination of parental rights (“TPR”) 

proceeding, when a child has already been 

adjudicated, “the interests of the child and his 

natural parents coincide to favor use of error-

reducing procedures.” [8]
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II. PROCEDURAL
DUE PROCESS

Procedural DP requires notice and an opportunity to be heard. [16]

Notice: In dependency and neglect proceedings, procedural DP requires that a parent be given
notice of the hearing. [17]. Thus, a parent is entitled to know the day and time a particular matter
is to be heard by the court as well as what the court will be deciding. [18]

Hearing: In a dependency and neglect proceeding, DP requires parents be given an opportunity
to protect his or her rights. [19]. The opportunity to be heard must be provided at a meaningful
time and in a meaningful manner. [20]. The right to be heard includes affording the parent the
right to cross-examine adverse parties and call his or her own witnesses. [21]

DP does not require the State to transport or assure the presence of an incarcerated parent who
is represented by counsel at a termination hearing. [22] The CO Court of Appeals  has also
determined that a parent’s DP rights were not violated by holding a TPR hearing by video. [23]
However, the Court of Appeals found that the trial court’s failure to grant a continuance for a
parent who was not able to attend the video termination hearing due to lack of internet access,
violated the parent’s DP rights. [24]

Counsel: A parent does not have a DP right to appointed counsel in a TPR proceeding. [25]. A
parent’s right to appointed counsel in TPR proceedings is secured by statute and not
constitutional mandate. [26]



 the nature of the private interest affected by the proceeding;
 the risk of an erroneous deprivation of the private interests as a result of the state’s chosen
process; and
 the countervailing governmental interest supporting the use of the challenged process.

DP required a clear and convincing standard of proof at a termination of parental rights hearing. [37]
Parents facing TPR do not necessarily have a constitutional right to court-appointed counsel. [38]
Preponderance of the evidence standard was sufficient at the adjudication hearing. [39]
Parent’s DP rights were not violated by the foster parents’ participation in TPR hearing. [40]

Fundamental Fairness: The primary question when faced with a challenge to substantive DP is whether 
the State’s process is fundamentally fair. [27]

Test: The method to assess fundamental fairness is the three-factor balancing test described in Mathews v. 
Eldridge, 424 U.S. 319, 335 (1976):

1.
2.

3.

Factors as Applied to TPR:
1) In a parental rights termination proceeding, the private interest affected, i.e. parental rights, is
significant. [28]
2) A determination of whether an erroneous deprivation of rights is likely to occur with the state’s
process depends on an analysis of the underlying statutory structure at play and whether the risk of
error is likely. [29]
3) In D&N cases, the governmental interest is a combination of the parens patriae interest in preserving
and promoting the welfare of the child and a fiscal and administrative interest in reducing the cost and
burden of such proceedings. [30]

Interest Required: DP requirements only apply when there is a deprivation of interests encompassed by 
the 14th Amendment's protection of liberty and property. [31]. Therefore, a person must first establish 
that he or she possesses a protected interest before raising a DP challenge. [32]. Parents undoubtedly 
have an interest in maintaining the parent-child legal relationship sufficient to create substantive DP 
rights. (33) Additionally, children have a liberty interest in continuing the family relationship and, when 
placed in foster care, have an interest in being free from harm. [34] In contrast, foster parents do not 
have a constitutionally protected liberty interest in the outcome of a D&N case giving rise to 
substantive DP rights. [35] Relatives also do not have a substantive DP rights, at least not sufficient to 
appeal the outcome of a TPR hearing. [36]

Substantive DP Applied

1.
2.
3.
4.

III. SUBSTANTIVE
DUE PROCESS



If the objection relates to a custody or guardianship hearing, the parent’s due process concerns are significant 
but not as high as at a termination of parental rights hearing. 

If the objection relates to a termination hearing, where the potential for infringement on parental rights is at 
its most significant, the level of DP provided to a parent needs to be at its highest.

In contrast, if the objection does not relate to a hearing at all, but rather to something relatively minor the 
department is or is not doing, DP concerns are very minimal, and the parent should be relying on statutory 
authority instead.

Questions to Guide Your Analysis

Is the party raising a DP challenge a parent, or otherwise would have a liberty interest protected by the 14th 
Amendment? If not, argue that DP is not applicable

If a parent, is the parent actually harmed or prejudiced by the action/inaction in which counsel is complaining 
about.  For example, a DP challenge when the parent is absent or not participating in the case should carry little 
weight . 

To determine what type of DP challenge is being lodged, assess whether the challenge is to the procedure being
utilized for a particular hearing (procedural DP) or whether the challenge is to a major legal issue that goes to the
fundamental fairness of the case, such as burden of proof or party participation in the case (substantive DP).

If the parent’s objection is to the procedure involved in a particular hearing (procedural DP), ask yourself whether 
the parent received adequate notice and/or an opportunity to be heard in a meaningful way. If not, consider 
joining in the request for a continuance so that these DP issue may be rectified. 

Assess the stage of the proceeding. 

Does this stage involve an emergency proceeding, where there is an imminent threat to the child’s health or 
safety? If so, will the parent be provided notice and the opportunity for a contested hearing in the near future?

If the case is pre-adjudication, is the child still in the parent’s custody? In which case, the parent’s Troxel rights are 
at their strongest, and the parent arguably has a significant say in the care, custody, and control over the child. 

In contract, is the case post-adjudication, the child placed out-of-home, and the parent out of compliance with his 
or her treatment plan? In which case, the parent likely does not have the benefit of the Troxel presumption that 
his/her decisions are in the child’s best interest.  Consider these factors when determining your position on the 
objection. 

If a parent is raising a substantive challenge to DP (i.e. attacking a significant, fundamental part of the case), is the 
risk of error likely if the parent’s concerns are not taken seriously? Also, how strong is the governmental interest in 
protecting the health and safety of the child compared to the parent’s objection ? Consider raising the child’s DP 
rights as a response to the parent’s challenge. 

IV. DUE PROCESS
ANALYSIS



V. GENERAL SCRIPTS FOR RESPONDING
TO A DUE PROCESS CHALLENGE

FROM A PARENT

“Your honor, I am not clear as to Counsel’s argument. Is counsel making an argument based upon
procedural due process or substantive due process? And can counsel describe the specific harm to the
client that is being alleged?” 

“Your honor, the process involved here is, in fact, ‘fundamentally fair’ because____:

“Counsel fails to allege which, if any, procedural violations of the client’s due process rights have occurred. 
Your honor, I need more specificity to even be able to effectively respond.” 

“Counsel’s client has received an abundance of procedural due process protections including, but not limited 
to: notice of the proceeding and the right to be heard and defend his/her claims”

“Counsel fails to demonstrate how this situation impacts the overall fairness of the process as a whole, 
particularly considering the parent has and will continue to have the opportunity to present his/her side at 
contested hearings at every important stage of this case, all with the assistance of counsel.”

Allegation #1: “THIS PROCESS IS UNFAIR TO MY CLIENT . . . . ”

 Possible Responses:

Allegation #2: “THIS PROCESS VIOLATES MY CLIENT’S PROCEDURAL DUE PROCESS RIGHTS . . . . “

 Possible Responses:

Allegation #3: “THIS PROCESS VIOLATES MY CLIENT’S SUBSTANTIVE DUE PROCESS RIGHTS . . . . “

 Possible Responses:

 “Counsel has not alleged that the parent is actually harmed by the process; this parent is not 
engaged in the case whatsoever.”  

“Due Process is necessarily flexible depending on the situation and, in this situation, the parent has 
received more than adequate due process given the facts before you.” 

 "This proceeding also involves a child, Your Honor, and this child also has due process rights to a 
fair process and procedure. What the parent is proposing here would infringe on the child’s due 
process rights.”



“Counsel fails to allege any case law which has found a violation of substantive due process in this type of
situation. Additionally, Counsel has not described how, under the three-part test described in Eldridge, the client’s
due process rights are being violated here.” (cite Mathews v. Eldridge, 424 U.S. 310, 335 (1976))

[Non-TPR]: “Applying the three-part test in Eldridge, first, the matter before you today does not involve a termination
hearing and, therefore, the parent’s interest is not nearly as high as if parental rights were at stake. Second, the risk
of improperly eliminating the parent’s rights, based upon the issue before you, is negligible. Third, and most
importantly, the court’s interest in protecting the child’s safety and well-being is most significant issue before you
today.” 

[TPR] “I acknowledge that the parent has a significant interest in the proceeding before you today, since parental
rights are at stake; however, applying the second factor of the three-part test in Eldridge, the risk of an erroneous
decision based upon the parent’s concerns is minimal because the parent has received all of the due process
protections throughout this case, and will continue to receive these protections throughout this hearing. Finally,
the Children’s Code makes clear that the controlling issue here today is the child’s physical and emotional health
and safety. While parents are entitled to a high standard of procedural protections, the overriding issue is the best
interest of the child and not the parent’s desired outcome.” 

V. GENERAL SCRIPTS FOR RESPONDING
TO A DUE PROCESS CHALLENGE

FROM A PARENT, CONT.
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